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No. 39.—Joun N. Davenport and others, plaintiffs in error 
vs. CHARLES B, ALSTON, defendant. 


[1.] The Acts of 1841 and 1843, providing, that to every white citizen, the 

head of a family, a certain amount of land, and a homestead of not more 
than two hundred dollars in value, shall be secured from levy and sale for 
his debts, are Acts creating an extraordinary Statutory remedy; and he 
who claims the benefit of their provisions, must pursue their terms, so far 
as to have a survey made, as contemplated by the Act.of 1841—a value of 
his improvements assessed ; and a designation in writing, to the levying of- 
ficer, of the boundaries laid off. 


[2.] A complainant must aver in his bill all that is necessary to show his 
title and right to the relief he seeks. 


In Equity, from Union Superior Court. Decided by Judge 
Irwin, April Term, 1853. 
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This was a bill filed by John N. Davenport, together with 
his wife and children, setting forth, that in 1852, he was the 
owner of a lot of land, containing 160 acres, on which he resided : 
that in April, 1852, two fi. fas. were issued from a Justice’s 
Court against him; and a Constable came to his house, for the 
purpose of levying them on the land: that he, in the presence 
and hearing of the Constable, claimed the benefit of the Acts 
of the Legislature of Georgia, exempting from levy and sale, 
fifty acres of land, including the homestead, for the benefit of 
the families of defendants in fi. fa.; that the Constable pro- 
mised complainant that he would not levy on 50 acres, but 
would levy on the remaining 110; which complainant sup- 
posed he had done. It turned out, however, that the entry of 
levy was made on the whole tract; and that the whole tract 
was sold in pursuance thereof; and that Charles B. Alston be- 
came the purchaser, and received the Sheriff’s deed for the 
whole, and was proceeding to oust complainant and his family 
from possession. The bill set forth, that the value of the 50 
acres of land was not more than two hundred dollars; and 
prayed an injunction against Alston, and that his Sheriff’s 
deed might be reformed ; and that 50 acres of land, including 
the homestead, might be set apart for the benefit of complain- — 
ant’s wife and children, in terms of the Statute. 

To this bill a-demurrer was filed, for want of Equity; and 
also because the complainants had a sufficient remedy at Com- 


~ tmnon Law. 










The demurrer was overruled by the Court, and defendant 
excepted. 


AKIN, representing Martin & Ret, for plaintiffs in error. 
Unperwoon, for defendant. 
By the Court.—Starnes, J., delivering the opinion. 


[1.] In the year 1841, our General Assembly passed an 
Act, by which, to every white citizen in the State, the head of 
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a family was secured twenty acres of land, and the additional 
sum of five acres for each of his or her children under the age 
of fifteen, free from levy and sale, under any legal process, 
founded on contracts made after the first day of May, 1842.— 
(Cobb’s NV. Dig. 389.) In the year 1843, the Legislature 
amended this Act, by giving fifty acres to such head of a fam- 
ily, in lieu of the twenty before exempted; this exemption to 
be founded on contracts made after the Ist of January, 1844. 
(Cobb's N. Dig. 390.) This latter Act, of course, only repealed 
that portion of the Act of 1841, to which it was repugnant.— 
All other provisions and requirements of the Act of 1841, are 
still of force, and the Acts, being in pari materia, must be con- 
strued together. 


One of the provisions of the Act of 1841 is, “That when 
any head of a family shall own a greater quantity of land than 
that exempted from levy and sale, by the provisions of the 
first section of this Act, he or she shall procure the County 
Surveyor to lay off the number of acres so exempted, so as to 
include the dwelling and improvements of the original tract, 
(if there be any thereon); provided that the value of said 
dwelling house and improvements shall not exceed two hun- 
dred dollars—the value to be ascertained and certified by three 
valuing agents, who shall be appointed as follows.” [Here 
the Act provided for the appointment of such valuing agents. ] 
“ And he or she shall designate in writing, to the Sheriff or 
other officer in whose hands the process directing a levy and 
sale may be, the boundary so laid off; and it shall not be law- 
ful for such Sheriff or other officer to levy on, or sell the tract 
so designated.” 


This requirement of the Act of 1841, is not repealed by the 
Act of 1843; it is an important feature of the same subject- 
matter of Legislation, and must control this case. 


In regard to the extraordinary Statutory remedy which these 
Acts provide, the party who claims the benefit of their pro- 
visions, must be held to pursue their terms. And if a debtor 
desires to claim the exemption by them provided, he must do 
VOL. XIV. 35. 
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what they require of him, in order to have the benefit of such 
exemption. 

No compliance with the requirements of the Act of 1841, 
on the part of John N. Davenport, is shown by the bill. It is 
true, that he obtained from the levying officer, the promise not 
to levy on fifty acres of his land; and the levy on fifty acres 
thereof, may have been afterwards entered by that officer 
through mistake, as is alleged. But this cannot aid the com- 
plainants, if Davenport did not comply with the requirements 
of the Act, in having a survey made, as required; a value of 
his improvements assessed ; and a designation in writing, to the 
levying officer, of the boundaries laid off. 

It was insisted, that the Act contemplated subsistence for 
the family, independent of the rights of the head thereof—that 
they were parties to this bill; and that they ought not, by acts 
for which they were not responsible, to be deprived of their 
rights. 

The Act does, indeed, contemplate relief to the family of the 
debtor ; but it puts their right to such relief, upon his compli- 
ance with its requirements. It could not do otherwise, legally 
or justly ; for it might be, that the debtor did not think it right 
to have such provision made for his family—they might be oth- 
erwise provided for ; and he might not desire to have this ex- 
emption made on their account. If so, it is very certain that 
it could not be made ; for the Legislature has no constitutional 
power to take from a man, (and taking it from the payment of 
his debts, is taking it from him) any portion of his land, for 
the benefit of his family, without his consent. 

This Act provides the method by which such consent is to 
be manifested. If it be not so expressed, his title is not divest- 
ed; and when this land was levied on and sold, the purchaser 
took that title. And neither the debtor nor his family have 
any legal or equitable claim upon the land, as against that pur- 
chaser. 

The demurrer, therefore, should have been sustained. 

[2.] It may be added, that this bill does not otherwise make 
a case for the interposition of .the Court. There is no allega- 
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tion that the debt on which the sale was made, was contracted 
subsequently to January, 1844. There is an averment, that it 
was of date subsequent to May, 1842. But the benefit of the 
exemption provided by the Act of 1843, is claimed; and this 
can only be had, on contracts subsequent in date to 1st Janua- 
ry, 1844. 

Neither does this bill aver that the debt on which the sale 
was made, was not founded on the purchase money of the land. 
By the Act of 1843, no such exemption can be had, on account 
of a debt founded on such purchase money ; and the bill which 
sought the aid of this Statute for the complainants, should, by 
proper averments, have shown that they were entitled to the 
equities provided by it. All that is stated in this bill may be 
true, and yet the complainants may not be entitled to relief; 
because the debt was contracted for the purchase money. 

A complainant must aver in his bill, all that is necessary to 
show his title and right to the relief he seeks. (1 Dani. Ch. 
Prae. 416. Mitford, 126.) 

Let the judgment be reversed. 





No. 40.—Tue Rome Ram Roap Company, plaintiff in error 
vs. Tue Mayor & CounciL or Rome, defendants. 


[1.] The property of The Rome Rail Road Company, within the City of Rome, 
which is necessary to conduct the business of that Company, held to be a 
part of its Capital Stock, and not liable to taxation by that city as property. 


Illegality in Floyd Superior Court. Decided by Judge Jno. 
H. Lumpkin, August Term, 1853. 


The City of Rome was incorporated in 1847. The Charter 
contained the following section: ‘‘ The Mayor and Members of 
Council of the City of Rome shall have full power and author- 
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ity to levy a tax, not exceeding the State tax, on all persons, 
professions and property within the corporate limits of the city, 
of whatever kind, whether real or personal, which is subject to 
taxation by the laws of this State.” 

The Mayor and Council levied a tax upon the property of 
the Rome Rail Road Company within the corporate limits of the 
City ; and, payment thereof being refused, they issued execu- 
tion on the 10th Sept. 1852, directing their marshal to collect 
the same. 

The Company resisted said execution by affidavit of illegali- 
ty, founded on the following clause in their charter, enacted in 
1839: 

“That the stock of said Company shall not be liable to any 
tax, duty, or imposition whatever, unless such, and no more, as 
is now in Banks of this State.” 

It was admitted that the tax was imposed upon all the pro- 
perty of the Company within the corporate limits of the City 
of Rome, and that the Company had no other property there 
than such as was necessary to carry on their legitimate business. 

The case was brought up by certiorari to the Superior Court, 
and the Court sustained the action of the Council, and dismis- 
sed the illegality. 

To which the defendant excepted. 


PrintuP for plaintiff in error: 
Samira & Unperwoop for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The tax imposed by the City of Rome was upon the 
property of the Rail Road Company. It was not upon the 
Capital Stock, nor was the assessment according to the rate at 
which Banks were taxed at the time that the Charter was 
granted. That Charter provides “That the Stock. of said 
‘Company shall. not be liable to any tax, duty, or imposition 
whatever, unless such and no more as is now in Banks of this 




















GAINESVILLE, OCTOBER TERM, 1853. 277 
The Rome R. R. Co. vs. Sullivan, Cabot & Co. 


State.” (See Actin pamphlet of 1839.) This clause, literally, 
is unintelligible. What tax, duty, or imposition was.in Banks 
in Georgia at that time, we have no means of knowing. And 
if we did know, it would be a curious criterion for taxing Rail 
Roads. There is an omission. Doubtless the Legislature in- 
tended to say that the Stock of that Company should not be 
liable to a tax, except such tax as 7s now imposed upon the 
Stock of Banks in this State. So we interpret the clause.— 
Now by this clause the Capital Stock of this Rail Road is pro- 
tected. from taxation except in a given rate—that is, as 
Bank Stock was then taxable. It is conceded that the pro- 
perty taxed, is such only as is necessary to conduct the busi- 
ness of the Company. It is therefore a part of its Capital 
Stock, and as such not taxable as property by the Rome 
Corporation, upon an assessment different from that 
according to which Bank Stock was taxable. Had Rome 
undertaken to tax the Capital Stock of the Company within 
her limits, why then the question could be different. But on 
that question we give no opinion. 
Let the Judgment be reversed. 











No. 41.—THE Rome Rait Roap Company, plaintiff in error, 
vs. SULLIVAN, CaBort & Co., defendants. 


[1.] Where the party against whom the testimony is offered, is benefitted in- 
stead of injured by the failure of a witness to answer fully cross-interroga- 
tories, it does not lie in his mouth to object to the reading of the evidence 
on account of the omission. 

[2.] So if enough is stated to establish the point for which the proof is offer- 
ed, the failure to answer more fully does not constitute a valid objection to 
the testimony. 

[3.] All misnomers in civil suits may be amended instanter; and without 
working any delay to the party making the same. 


[4.] Where any remark made by the Circuit Court will admit of two construc- 
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tions, the one against cae aa the “olline in conformity with it, the latter 
will be adopted. 

[5.] Where goods are transported by a Rail Road Company, and upon their 
reaching the place of destination, stored at a ware-house, at the expense of 
the owner, without actual notice of their arrival, under a newspaper publi- 
cation, that all articles not removed within a given time, will be thus dispo- 
sed of: Held, that such erroneous delivery, notwithstanding it made the 
party chargable for all the loss and injury resulting therefrom, still it did 
not of itself amount to a conversion of the property; and that to maintain 
trover, a demand and denial were necessary. 2 
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[6.] If goods are not removed after notice of their arrival, within a osnheeabiil 
time, the strict liability of a Rail Road Company, in their character of com- 
mon carrier ceases; and they may charge storage themselves, or deposit 
the goods in the ware-house of another, at the risk and expense of the 
owner. 


Trover.in Floyd Superior Court. Tried before Judge JoHN 
H. Lumpkin, August Term, 1853. 


The facts of this case are as follows: Messrs. Sullivan, 
Cabot & Co., merchants in Rome, had purchased in Augusta a 
quantity of rope, which was shipped on the Rome Rail Road, 
and arrived at the depot in Rome, Oct. 28th, 1852. 

On the evening of the same day, the drayman of Sullivan, 
Cabot & Co. was taking the rope from the depot, and placing 
it on his dray ; when Terhune, the Rail Road agent, directed 
him to put it back in the depot; giving as a reason, that the 
freight had not been paid. The next day Terhune sent the 
rope to the ware-house of Sloan, Cothrun & Co. In the after- 
noon of that day, the 29th, Hightower, the Clerk of Sullivan, 
Cabot & Co., called at the depot, and offered to the agent to 
pay the freight. The agent told him the goods were at the 
ware-house, and that he would find the freight bill there; and 
told him to go there and pay it. : 

Sullivan, Cabot & Co., then brought their action of trover 
for the rope, against the Rail Road Company ; and on the trial, 
the above stated facts appeared in evidence. 

During the progress of the trial, the interrogatories of High- 
tower were offered, to prove what had passed between him and 
the agent. Defendant objected to them, on the ground that 
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the cross-interrogatories were not answered in two points, to , 
wit: whether or not he had demanded the rope of the agent ; 
and whether or not he had actually taken the money. for :the 
freight out of his pocket, and made a tender of it. 

The Court overruled the objection, and défendant excepted. 

A motion was made to non-suit the plaintiffs, because the 
action was brought against the Rome Rail Road, instead of 
the Rome Rail Road Company. The Court said “The case 
was, that the case made out, was against the Rome Rail Road 
Company, and he should permit the writ to be amended.” 

To which decision and remarks defendant excepted. 

The defendant introduced testimony, that a notice had been 
published in the Rome papers, to the effect that the Company 
would send to the ware-house of Sloan, Cothrun & Co., all 
goods not taken away from the depot by 12 o'clock, on the day 
after their arrival. 

The Court charged the jury that this notice availed the de- 
fendant nothing; that their sending the rope to the ware-house, 
without actual notice to the owners of their arrival, was a con- 
version of the goods; and that plaintiffs had a right to recover. 

To which charge defendant excepted. 


PRINTUP, for plaintiff in error. 
UnbERWooD, for defendant. 
By the Court.—LumPKIN, J., delivering the opinion. 


[1.] The first exception in this case was to the testimony of 
Thomas J. Hightower ; and on the ground that he had not an- 
swered fully the cross-questions propounded to him in the inter- 
rogatories. 

The object of this proof was to show a tender of the freight 
due for the transportation of the rope. And the objection to 
the evidence is two-fold. First. Because the witness did not 
state, as he was requested to do, whether or not he actually de- 
manded the rope of Terhune, the agent of the road. The an- 
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swer to this is, that the omission is for the benefit of the defen- 
dant. For what does not legally appear, does not exist. If 
no demand is proven, none was made. This complaint, 
therefore, does not lie in the mouth of the party making it. 

[2.] But Secondly, It is objected that Hightower, the plain- 
tiff’s witness, does not depose, as he was required to do, wheth- 
er or not he actually took the money for the freight out of his 
pocket, and made a manual presentation of it. We hold that 
under the facts of the case, this formality was unnecessary ; and 
that taking the answers in the most unfavorable light for the 
plaintiff, still they establish a legal tender ; or what is equiva- 
lent to it. Hightower swears, that he called on Terhune, the 
agent of the Company, and offered to pay the freight on the 
goods; and had the money in his pocket for that purpose ; and 
that he declined receiving it, saying that the rope, as well as 
the freight bill had been forwarded to the ware-house of A. M. 
Sloan & Co.; and that he had better call there and settle it. 
Any further tender was thus waived by the other party. 

[8.] The next exception is to the refusal of the Court to 
award a non-suit upon the ground of a variance between the 
proof and the declaration. The action was brought against 
The Rome Rail Road, and the testimony established a cause 
of action against the Rome Rail Road Company. And instead 
of awarding a non-suit on account of this discrepancy, the 
Court allowed the writ to be amended instanter so as to corres- 
pond with the proof. 

By reference to the Act of February, 1850, (Pamphlet 44) 
it will be seen that this practice was in strict and literal con- 
formity with its provisions. It declares that all misnomers in 
writs on the civil side of the Courts, shall be corrected instan- 
ter, without working any delay to the party making the same. 

[4.] And in this connection I had as well dispose of another 
exception ; and that is, that the presiding Judge, in refusing to 
grant the non-suit, expressed an opinion as to the sufficiency of 
the proof to support the suit, contrary to the prohibition in the 
Act of 1849. 

Such is not our understanding of the remark which fell from 
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the Court, which was, that the case made out was against the 
Rome Rail Road Company ; (that is, if against any body) and 
not against the Rome Rail Road. 

[5.] The next exception is to the charge of the Court; and 
this brings up the whole merits of this case. His Honor in- 
structed the jury that the newspaper notice, relied on by the 
Company, was not sufficient to justify their conduct. It was to 
the effect, that they would send to the ware-house of Sloan, 
Cothran & Co., all goods not taken away from the depot by 
12 o’clock on the day after their arrival. 

It will be perceived that this is not even the ordinary notice 
which is usual in our large cities, that merchandize has been 
received at the Company’s depots for such and such consignees, 
naming them. It isa bare notification, that if the articles are 
not taken away within a given time after their arrival they will be 
sent to a ware-house and stored at the expense of the owner.— 
We are clear that such a proceeding is not only unjustifiable, 
but totally unavailable to protect the Company from liability. 

A common carrier, and such is this Company, is bound not 
only safely to convey, but safely to deliver a parcel at the 
place to which it is directed. Carriers are constantly endea- 
voring to narrow their responsibility, and to creep out of their 
duties. And Iam not singular in thinking that their endea- 
vors ought not to be favored—especially at this day, when the 
public are left almost without option or election in selecting. 

The Law applicable to common carriers is sufficiently rigor- 
ous; and I have no desire to enlarge the already heavy respon- 

sibility of those engaged in public transportation. Yet there 
ought to be no vacillation in the decision of the Courts respec- 
ting principles founded in necessity, and in conformity with 
public policy. 

Between Augusta and Rome, the transportation of merchan- 
dize and produce must be by the Rail Road, or not at all. We 
hold that it was the duty of this. Company to have given to 
owners and consignees actual notice of the arrival of goods, or 
to have shown such a usage as would warrant the presumption 
that. contracts were made in reference to it. 

VoL. xIv. 36 
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[6.] Had notice been given of the arrival of the rope, and 
the owners had suffered it to remain an unreasonable time, the 
Company would have had the right to charge freight upon it 
themselves, or to have stored it elsewhere at the risk and ex- 
pense of the owners. For this common carrier cannot be con- 
verted into a ware-houseman, without their consent and against 
their will. As to the nature and extent of the carrier’s respon- 
sibility, if any there be, for goods or baggage remaining in 
their possession after their arrival at the place of destination, 
without fault or neglect on their part, we are not now required, 
nor indeed enabled, by this case, to settle. One thing, how- 
ever, is very certain, and that is, that their strict liability as 
carriers ceases, under such circumstances: and that they re- 
tain possession as mere bailees in deposit, gratuitously or oth- 
erwise, according to usage, the course of business, or some legal 
principle applied to the special facts of the case. No general 
rule seems as yet to have been laid down, regulating and con- 
trolling such cases, although the principle, as applicable to 
s them, will be found no doubt in the adjudications of the Courts 
or the Text Books. 

But in this case there was no notice of any sort, either by 
publication in the newspapers, or otherwise. But under that, 
which I have quoted, and which was, not that certain goods had 
arrived at their depot, but that all goods left there, would be 
removed after a given time, the agent at the end of twenty- 
six hours, sent off the rope to the ware-house of Sloan & Co.— 
And it is worthy of remark, that the computation of time was 
very close in this case. The clock, or watch, must have been 
eyed vigilantly. (And Rail Road chronometers are not often 
behind-time.) The rope reached Rome between one and 
two o'clock on the 28th of the month (October) and was sent 
off between the hours of three and four the day following.— 
This haste is sought to be explained, on account of the crowd- 
ed condition of the depot. And yet there seems to have been 
room enough for any other article but this nineteen coils of 
rope. It will be recollected too, that the drayman of Sullivan, 
Cabot & Co., on the evening of the same day when the rope 
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arrived, was in the act of taking it from the depot, when Ter- 
hune the agent, directed him to put it back, giving as a reason, 
that the freight had not been paid; when it is admitted that 4 
the house was perfectly solvent, and further that Hightower 4 
called the afternoon of the second day to pay the freight, but . 
found the rope removed already. 

I am constrained to say, that these facts manifest a degree 
of captiousness unbecoming any public or private employee, 
from the Chief Magistrate of the Union, down to the lowest 
grades of agents in the service of our Rail Roads and other 
corporations. The people have a right to expect and demand 
kindness, civility, and a becoming consideration for their righta 
and feelings from all with whom they are compelled to transact. 
business. 


[4.] But the inquiry ,now arises, do the facts of this case 
amount to a conversion of this property? The Circuit Court 
held that they did. 

It is not insisted that Hightower demanded the rope of Ter- 
hune, when he called to pay the freight. The position assum- 
ed is, that the defendant having delivered the rope to a wrong 
person, namely, the ware-houseman, that this was in law a con- 
version. 

This point is not without difficulty, for it is certainly true 
that if a common carrier deliver goods to a wrong person, al- 
though done even by an innocent mistake on his part, or by his 
being imposed upon, he will not only be liable to the true own- 
er for the whole value of the goods ; but such wrongful delivery 
is in the Common Law, treated as a conversion of the property. 
(Stephenson vs. Hart, 4 Bing. R. 470. Duff vs. Budd, 3 
Brod. § Bing. 1TT. Youle vs. Harbottle, Peake R. 68. 
Devereux vs. Barclay, 2 Barn. ¢ Ald. 702. Stephens vs. 
Elwell, 4 M. & Selw. 259. Story on Bailments, § 450, 548, 
570. Powers vs. Myers, 26 Wend. R. 591, 595.) 

But this contemplates a case where the possession of the 
goods had passed out of the true owner into the hands of ano- 
ther claiming them as his own. 

The strongest reported case to be found in the Books in fa- 
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vor of the plaintiff below, is Syeds vs. Hay, 5 Term. Rep. 260, 
(bottom Paging.) 

There the Captain of a Vessel in which goods had been ship- 
ped, left them in the hands of a wharfinger for the plaintiff’s 
use; and he might have had them at any time by sending there 
and paying the wharfage. The Captain acted under the idea 
of the wharfinger’s having a lien on the goods for the wharfage 
fees, because the vessel unloaded against the wharf. rover 
was brought by the owner against the Captain of the Vessel for 
the goods; and the only question was, whether there was evi- 
dence of a conversion to maintain the action. 

Lord Kenyon, on the trial, was of the opinion, that as the 
Captain acted from an impression that the wharfinger had the 
right for wharfage fees, according to the usage of the port, 
there was no conversion ; and especially as the goods had been 
delivered to the wharfinger for the use of the defendant ; and 
that the proper remedy was by action on the case. The cause 
was nevertheless permitted to proceed, reserving the point for 
the consideration of the Court. 

The verdict was rendered for the plaintiff, and upon a rule to 
show cause why it should not be set aside, and a non-suit enter- 
ed, the Judges in Banc held, that as the wharfage was not due, 
and so the jury had found, that it was clear that T’rover would 
lie against the defendant. 

Buller Justice, in delivering his opinion, laid much stress 
upon the circumstance that previous to the landing of the goods, 
the plaintiff intending to convey them from the vessel himself, 
expressly directed the defendant not to land them on the wharf. 
And on this account, he thought the case distinguishable from 
that of a misdelivery of goods, merely owing to a mistake. 

But the fundamental difference between this case and the 
one at bar, is this: In the English case there was a demand 
and refusal. ‘This is expressly stated in the Head Notes, and 
conceded in the argument of counsel, both for and against the 
rule. Here it is admitted there was none. Had Hightower, 
the Clerk of the Plaintiffs demanded the rope, when he called 
to discharge the freight, we should not hesitate to maintain the 
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action, because the Rail Road had no right to bring the addi- 
tional charge upon the owners, by storing their goods ma 
ware-house, without having first given them notice of their ar- 
rival. Sloan, Cothran & Co. were not the agents of Sullivan, 
Cabot & Co. ‘Trover could have been brought against them 
for the rope had they failed to deliver it upon demand. 

While we hold then, that the defendants were chargeable for 
all the loss and injury resulting from the misdelivery of this 
rope, and that the delivery to the ware-houseman was a misde- 
livery, yet our judgment is, that a demand was necessary, be- 
fore ‘rover would lie to recover the goods. And this conclu- 
sion will be found to be supported by the better, if not by the 
uniform authority of the Courts, and the Books. 

Judgment reversed. 








No. 42.—Winney WILLIAMSON, propounder, plaintiff in error 
vs. JAS. B. Nazers et al., caveators, defendants. 


[1.] The 25th Rule of the Supreme Court is directory as to form merely ; 
and a citation issued in the name of two Judges of the Court is valid.— 
When the name of one of the Judges is omitted, an amendment of this de- 
fect of form will be allowed. 


A motion was made to dismiss the writ of error in this cause, 
because it bore test in the names of Hon. Joseph Henry Lump- 
kin, Hiram Warner and Eugenius A. Nisbet, Judges; Judge 
Warner having ceased to be a Judge of this Court at the time 
said writ was issued. 


Doveuerty, for the motion. 


Iivuun & THurMonD, contra. 
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By the Court.—Starnes, J., delivering the opinion. 


[1.] We overrule the motion, for the following reasons :— 
1. As two of the members of this Court may constitute a 
Court, so a citation issued in the name of two, is valid. It is 
true, that the 25th Rule‘of this Court, in furnishing a form of 
citation, directs that it shall be attended in the names of three 
Judges.. But we regard this as directory only. It is not to 
be taken literally ; otherwise, so long as the Rule remains un- 
changed, a citation can only issue in the names of the. three 
persons therein specified ; which would lead to an absurd result. 
Regarding the Rule in the light of a direction a3 to form, mere- 
ly, we think that the citation may issue in the names of any 
two or more Judges of the Court. 

2. This defect in the record, if it be one, is as to matter of 
form only, and may be amended. We will therefore allow an 
insertion of the name of that Judge of this Court, which has 
been omitted; and the Clerk is directed to place an order to 
this effect upon the minutes. 





No. 42.—WInNEY WILLIAMSON, propounder, plaintiff in error 
vs. JAS. B. NABERS et al., caveators, defendants. 


[1.] Parol evidence of a testator’s previous declarations, is admissable when 
offered, not to explain, alter, or contradict the will, but simply to show, as 
presumptive evidence of testamentary capacity, long continued expressions 
of a purpose to dispose of his property in a particular way. For the same 
reason, such evidence of repeated declarations, manifesting a long contin- 
ued purpose, is admissible, to rebut the presumption of undue influence. 

[2.] The admissions of an executrix, who is a legatee to the extent of a life 
interest in the whole of testator’s property, and the propounder of the 
will, are competent evidence upon the trial of a caveat to that will. 


[3.] Where the Court was asked to charge, “That the absence of proof is 
evidence that the fact does not exist; and consequently, that ifthe jury be- 
lieve that no testimony has been produced to show that W. was prejudiced 
against her older children, the jury cannot believe that any such prejudice 
existed ;” and the Court declined to give the latter portion of the request 
in charge: Jield, that, though the latter part of the request should have 
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been given in charge, as submitted ; yet, as in effect, the Court did charge 
the jury, that in the absence of proof, the fact referred to, did not exist for 
the jury ; this was substantially a compliance with the request, and no 
injury was done by the refusal. 


[4.] The Court should not grant a new trial, merely because the verdict is 
manifestly against the weight of evidence; and never because of this, un- 
less the preponderance is so great as to shock the understanding and moral 
sense. 


Caveat, in Jackson Superior Court. Tried before Judge 
JAcKSON, August Term, 1853. 


On the 18th October, 1849, John Williamson executed a 
will, by which he bequeathed the bulk of his estate to his wife 
Winney Williamson, during her life, and at her death to be 
divided among the six’ younger of his children; stating in his 
will, that he had already given to his older children, what he 
considered an equal share of his property, at the time they re- 
ceived it. His wife was named sole executrix. 


On the 26th afterwards, the testator died, and Mrs. William- 
son offered the will for probate. A caveat was filed by Jas. B. 
Nabers, a son-in-law of deceased, and other sons-in-law and 
sons, alleging that testator was not of sound and disposing 
mind and memory when he executed the will; and also, that 
undue influence was brought to bear on him, to cause him to 
execute the same, by his wife, Winney Williamson, and Mica- 
jah, one of his sons. The Court of Ordinary admitted the 
will to probate, and the caveators appealed to the Superior 
Court; and, at August Term, 1853, a verdict was rendered, 
setting aside the will. The following is an abstract of the tes- 
timony : 


EVIDENCE FOR PROPOUNDERS. 

TuoMAS StTaPLER sworn:—Went to deceased’s house on 
18th Oct. 1849—deceased said he had sent for him to write 
his will; said it would not be long; he had told his son to-get 
witnesses, Russel Park, Mr. Haney, Jarrel Sharp—Baptist 
Park came in Haney’s place—witness asked him if his wife 
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should be sent for, he said not; that he intended nothing to 
leave there till she died ; deceased dictated the will, except he 
suggested to him two executors ; thinks the other witness pres- 
ent all the time he wrote the will; deceased was in bed, and 
the other gentlemen at the fire place at the other end of the 
room ; read over the will after he wrote it, and he said it was 
exactly as he wanted it; saw him sign; held and guided his 
hand while signing ; signed as a witness in the presence of the 
other witnesses; deceased signed and they in his; mind as 
good as he ever knew him; knew him 40 years; from 35 to 
’49 lived two miles from him; saw no evidence of any control 
there or any where else; said Jasper and Cranston’s lands 
were worth less than Jackson’s and Lesley’s, and he wanted 
them to have $300 apiece ; controlled his family; careful, hon- 
est, industrious, saving man; said when his wife died, he want- 
ed his property thrown into lots and drawn for; witness inter- 
lined it and then read it over to him; said he had given to his 
older children what he considered at the time they got it, as 
equal distributions of his then estate, and he intended them to 
have no more; Mrs. W. came in and told him it was time to 
take his medicine; he said no, not until I get this business off 
my hands; witness asked him if he did not intend his younger 
children to be provided for, in case they married before the 
old lady’s death ; he said not a cent, she should have all her 
life, and then it should be theirs; is positive John Williamson 
did not forget the name of his eldest daughter; when he came 
to the name of Winney, he asked him how she spelled her 
name, thinks he said Winney M., but may have said Winney 
Ann. 

Cross-examined: His wife was not in the room; recollects 
she passed through, and he asked her how Winney spelt her 
name; he was weak, but said he was perfectly easy; thinks 
he was assisted to sign his name; when in health he could 
write his name; recollects no other suggestions he made; don’t 
remember whether the old lady was in the room when he got 
there or not ; had no conversation with the old lady or Micajah ; 
Winney was in another room sick ; there was a door between 
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the rooms, but he is confident Mrs. W. could not have heard 
him and Mr. W.; read the will over to him; and he said it 
was exactly as he wanted it. 

Re-examined: All the children of one mother. 

Russe. J. Park sworn :—Signed the paper as a witness ; 
saw deceased sign it and the other witnesses; all in the pres- 
ence of each other; mind as good as ever saw it; acquainted 
with him a long time; deceased told him he had sent for him 
to witness his will; had a conversation with him after the will 
was executed; an hour or so; and saw no aberration of mind: 
saw no undue influence of any sort; Micajah was starting to 
the mill as he, witness, came up; none of the children were 
present; Baptist Park is dead; he said on the former trial 
that he signed the will, &c.; that the old man was sound in 
mind ; the deceased had no fever. 

Cross-examined: Talking about sickness in the neighbor- 
hood and neighbors; that the old lady wanted to administer 
medicine, and he declined to take it, until he had his business 
disposed of; was well acquainted with the family; Nathan 
near fifty; worked with his father; John L. too; Eliza Na- 
bers worked about the house, cooked; said he had got his mill 
nearly completed, and he then expected to give it up to Mike : 
if he did not, Mike would kick him out; said this in romance. 

Re-examined: Man of his own head; had his own way, &c. 

JARREL SHARP sworn :—Subscribed the paper and saw de- 
ceased sign in presence; he knew deceased 15 to 20 years; 
lived one and one-half miles off 2 or 3 years; was sound in 
mind; he was sick, but there was no difference in mind; had 
conversation with him; left about one o'clock; talked about 
general subjects: a good deal about dying; Mrs. W. wanted 
to send for Micajah to help her attend to Winney and the ne- 
groes, who were sick ; would not allow Mike to leave the mill ; 
saw and heard of no undue influence ; the partition door was 
closed most of the time. 

Cross-examincd : Some women came in and went out; thinks 
he was lying down, but can’t say positively ; will read; was x 
firm man and the head of his family: 
VOL, XIv. 37 
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Wa. J. Park sworn :—Intimately acquainted with testator ; 
lived there at work near five years before he died; saw him 
once or twice a day every day during his illness; his mind was 
good as common; one night his mind was wandering ; Tues- 
day night; the will was made Thursday; thought he has his 
mind as good as he ever knew him; said to him he intended 
making a will; had a great many children and wanted no fuss- 
ing, and meant to send for respectable men that knew him well, 
to witness his will; he intended leaving everything to his wife 
during her life, so that the children should look up to her; 
heard him say some of his children had got all they ever would 
get—mentioned Jackson, Jasper and others; said he had sons 
and sons-in-law that would divest the women of everything if 
they could; all this conversation occurred during his health ; 
lived about one-fourth mile off; the old man was a firm, con- 
trolling man ; not easily controlled; a man of his own head; 
the old woman and the boys were opposed to building the mill, 
and he said he would build it if he sold all his negroes to do it. 

Cross-examined: There were 42 likely negroes he left ; had a 
very good stock of cattle, &e., &e.; don’t know how much land ; 
gave to Jackson a negro boy 14 or 15 years old; a horse ; hogs, 
cattle, sheep, &c., &c: ; Mrs. Appleby a negro girl, horse, house- 
hold furniture, &c.; did no work after the will was made.— 
Mike said his father had given him a tract in Newton; don’t 
know the number of acres; heard Mike say he had sold it. 


Dr. Joun D. Lone sworn:—Attended on testator in, his 
last sickness; present with him 17th, 19th 21st, 22d Oct. 
1849; saw nothing indicating derangement of mind; had con- 
siderable conversation with him; on the night of the 17th, 
wished to know if the Dr. could prevent him from having a 
bad spell the next day, as he wanted some writing done; 
the Dr. replied, he thought he could keep*the fever down 
by administering medicine; his cousin, Dr. C. Long, did ad- 
minister the medicine ; testator wanted him to have his. horse 
put up and stay all night; witness declined. 


Nanna. pie 4 - Dr : in} } 
Cross-exramined: Dy. C. Long gave quinine that night ; 
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don’t remember the quantity ; in small doses produces no effect 
on the head; in large, produces buzzing; has never seen it 
produce derangement. On the 19th saw no difference in his 
mind; if anything better; on the 17th had little fever, not 
much ; the quinine was administered in broken doses. Testa- 
tor was an old man, between 50 and 70; had no fever of any 
account on the 19th; don’t think Dr. C. Long was there after 
17th and 18th; when he first went in on the 17th, testator 
called him, in speaking to him, Mr. Nabers. 

Re-examined : Candle on the table at the other end of the 
room; quinine will lessen fever when going off; intended it to 
keep fever down next day. 

JOHN SHACKELFORD, sworn :—Was at testator’s house some 
time, a few days before his death; two men came in; Hender- 
son and another came in; had alittle conversation; had known 
him ever since he was a boy; lived a neighbor 30 years or 
more ; appeared to be as much in his mind as ever he had seen 
him ; was sick and feeble in body. 

Cross-exmained : Knew all his children when he saw them. 


Answers of Wm. Ray, to Interrogatories. 

I was at testator’s house during the evening of the 17th 
Oct. 1849, testator spoke of wanting some writing done, but 
did not speak of his will. 

Testator said he wanted some writing done—that whenever 
he mentioned it, the boys left the house—that his wife had been 
a good wife to him—was the mother of sixteen children, and 
had been almost a mother to the neighborhood, and that he in- 
tended to do a good part by her. He afterwards remarked, 
that he reckoned George had gone after Russel Park. 

Testator did not say or do anything which I considered foolish 
—he was very sick, appeared to be suffering much, and quite 
restless: he conversed with me about different matters, his 
conversation was reasonable. When he was easy and quiet, 
he would talk till he became restless, when he would move about 
and change his position, and when he would become easy again, 
he would commence conversing again, and was apt to talk of 
some different or new matter. 
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From what I saw of testator, and heard him say, I thought 
his mind and memory sufficient to make a will. 

I lived with testator from about the last of July, 1848, to 
the last of February or first of March, 1849. 

From my acquaintance with testator, I should not have 
thought him likely or easily influenced ta do an act which was 
not in accordance with his will. I thought him a man who 
thought and acted for himself. 


Answers of Calvin C. Hendricks. 

I heard John Williamson say he was going to build a fine 
mill, but that he did not expect to be here long to enjoy it, but 
intend for my wife to realize the benefit of it, and all that I 
; have during her life-time. He had this conversation to me in 
oe the fall of the year 1848, as well as I recollect. 

I was in company with Mr. Williamson soon after his son 
Jackson moved where he now lives, and observed to him that he 
‘3 was giving his son Jackson off a pretty smart portion of pro- 
a." perty, and he answered and said yes, that he was afraid that 
he was giving him off too much, and more than he would have 
for the rest of his children. To the best of my recollection, 
this conversation took place in the year 1847. 

I met with Jasper Williamson the morning after his father’s 
death, and asked him how his father was; and he said, that he 
hoped that he was well and in heaven; and that he died in his 
a! right mind, and that he was perfectly in his senses all the time 
+ of his sickness. 
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TESTIMONY FOR CAVEATORS. 


Interrogatories addressed to Thomas A. Carr. 
'g 1st Intg. Do you know the parties in the above cause ? 
3! 2d Intg. Say whether or not you were at the house of John 
Williamson during his last illness? How long was it before 
his death ? 

3d Intg. If yea, state what occurred between you and said 


' Williamson at the time, with regard to your doing some writing 
for him ? 
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4th Intg. Did any person present object ? 

5th Intg. Who was it? 

6th Intg. What reason did the person objecting assign why 
you should not perform the services Williamson required of you ? 

7th Intg. State the conduct of the person objecting at the 
time of the request, and after.. What did he or she do or say ? 

8th Intg. Did you do the writing? If not, what was the 
reason ? 

9th Intg. State particularly all you know that will go to 
show that Winney Williamson could and did control the said 
John, in making the pretended will which they are now trying 
to set up; and all you know in favor of the caveators, as if 
particularly thereto interrogated. 

Cross Interrogatories. 

1st Intg. Did you see testator do or say anything foolish? 
What was his appearance? Was he not very sick? From all 
you saw and heard him say, did you believe him to be in his 
senses ? 

2d Intg. Did he not converse reasonable ? 

3d Intg. If any objection was made by Mrs. Williamson, 
did testator hear it ? , 

4th Intg. Did you testify on the former trial anything about 
her objecting to you doing the writing ? 

5th Intg. Who is present at the taking of your answers to 
these interrogatories ? 

6th. Intg. State all you know that will benefit the executrix, 
Mrs. Williamson. 

Answers by Thomas A. Carr to Interrogatories. 

1st Intg. He answers, I do. 

2d Intg. I was at his house five or six days before his death. 

3d Intg. He asked me to write his will: and said it would 
not take me long; that everything that was there, he wanted 
to remain as long as his wife lived, and at her death to go to 
his children. 

4th Intg. They did not. 

5th Intg. I do not know. 
6th Intg. They never said. 
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Tth Intg. I never saw the person. 

8th Intg. I did not do the writing, because Mr. Williamson 
never called on me afterwards. _ 

9th Intg. I know nothing more. 


Answers to Cross Interroggtories. 
1st Intg. Idid. not. He had the aprearance of a sick man 
but seemed to be in his senses. 

2d Intg. He did. 

3d Intg. She made no objections in my presence. 

4th. Intg. I did not. 

5th Ing. Sterling Mayes, Wm. A. Mayes, and James M. 
Smith. 

6th Intg. I know nothing more. 

Answers of Wm. Ray. 

I resided with testator from July, 1848, up to the last of 
February or first of March, 1849. 

I was there on the 17th of October, 1849. 

Mr. Williamson conversed with witness on various subjects— 
he conversed with his usual reason—was quite restless and com- 
plained of suffering much—he stated that he wanted to have 
some writing done, but it appeared that he could not, for that — 
when he commenced talking about it, the boys left the house ; he 
said that his wife had been a good wife to him; that she was the 
mother of sixteen children, and almost a mother to the neigh- 
borhood, and that he intended to do a good part by her—he 
said (some time after) he expected that George had gone after 
Russel Parks. 

Mr. Williamson conversed with me on various subjects—his 
course was about this: when easy he would converse until he 
became restless; after becoming easy again, he would com- 
mence conversing about some new matter—sometimes quitting 
a Conversation, as witness thought, unfinished, and commencing 
on a different or new matter. 

Mr. Williamson spoke of his approaching oniddhint he. did 
not expect to live, and he was more restless than he was when 
sick some time before, and his conversation was as is stated in 
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answer to the fifth interrogatory which I did not notice in his 
former sickness. 

He has frequently heard Mr. Williamson say, that his older 
boys, when they lived with him, stayed at home and worked, 
and tried to make something, and his younger boys were dis- 
posed to run about and idle their time and spend. 

Cranston Williamson helped to frame the mill-house, to dress 
the frame of the house and the plank—how much or how long 
he worked, he, witness, does not know. John L. Williamson 
helped, himself, with some of his hands, a cart and wagon, in 
hauling the rock and building the foundations of the mill— 
thinks he helped about one week with his hands, teams, &e. 


Answers of Sarah Millican. 


I heard Mrs. Williamson speak of having tried to get her 
husband to make a will; but I do not think I ever heard her 
speak of one made by him. On the night Mr. Williamson 
died, and while he lay a corpse, Mrs. King and myself were in 
the room. Mrs. Williamson came in, and after some time, she 
and Mrs. King entered into conversation, relative to the de- 
ceased—Mrs. King regretting that she had not come in time to 
see her father while he was in his proper mind. Mrs. Williamson 
then remarked, in substance, ‘“‘ Nancy, you would have had no 
satisfaction with him at any time of his illness, for, on Sunday 
morning, he was attacked with a violent pain in his head; and 
in a few hours his mind was flying from one thing to another, 
and so continued during his sickness. THis sufferings were so 
severe, and his mind such, that he could not have given you 
any satisfaction. His mind wasso distracted, that I hardly think 
think he was ever sensible of his suffering.” After some pause, 
Mrs. Williamson again went on, saying, “ Poor old man, he is 
gone, and we shall all miss him. Nancy, I have tried for 
years, to get your father to make a will, and settle his business, 
but I never could get him to do it.’ There were no other per- 
sons in the room except Mrs. Nabers and Winney, (the daugh- 
ters,) both of whom were lying on beds and asleep. 


I have never personally witnessed anything myself, which 
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caused me to think that Mrs. Williamson exercised undue in- 
fluence over her husband’s actions. 
Answers of Winney Ann Williamson. 


I did hear a conversation between John Williamson, dee’d, 
and his wife, upon the subject of the said John Williamson ma- 
king a will, which was as follows: John Williamson said. that 
he never intended to make a will; that the law had made a 
will good enough for him; and his wife insisted and urged him 
to make a will; but he said he never intended to make any dif- 
ference amongst his children—that wills often caused brothers 
and sisters to fall out and disagree among themselves—which 
had been the case of his own brothers and sisters; and that he 
never intended for that to be the case among his own children ; 
and his wife insisted on him to make a will, and he seemed to 
get angry, and got up and went off towards the mill. 


As near as she can now recollect, it was three years and 
some three or four months before the death of the said John 
Williamson. 

Mrs. Williamson was the only person she heard, that urged 
him to make a will in the conversation alluded to, and that the 
reasons that she urged, was that if he did not make a will, the 
property would be spent. 

He said that wills often caused brothers and sisters to be 
unfriendly, and the result of fathers’ making wills, in nine ca- 
ses out of ten, the children to become enemies to one another, 
which had been the case with his own father’s children. 


He said the law was a good will for him, and that would suit 
him. 

He did say he wished his property to be divided among his 
children equally—that he never intended to make any differ- 
ence among his children. 


I heard John Williamson say that he never could have his 
way; that he had told his twosons, Columbus and LaFayette, to 
go to Athens and get themselves saddles and bridles, and suits 
of clothes, and that his wife and Micajah objected to it, and 
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would not let them go, is all that she knows of that will go to 
benefit caveators. 


Answers of I. A. Few. 

Intg. 1st. He says he knows the parties to the above stated 
cause. 

Intg. 2d. He says he has attempted to trade with John Wil- 
liamson ; that about the 15th November, 1848, he tried to pur- 
chase a negro woman and two children from the said John 
Williamson, who then told him to go to his (Williamson’s) wife, 
that she would sell her to witness; but witness and Mrs. Wil- 
liamson could not agree on the price for said property, which 
is the cause of witness not effecting a trade. 

Intg. 3d. He answers, that when he went to Williamson to 
trade for the negroes, he told me to go to his wife; she would 
sell her to witness; that he (Williamson) had nothing to do 
with said girl. Williamson then went with him to the house, 
and after getting dinner he went off, leaving Mrs. Williamson 
and witness there to make the trade; and further the witness 
knows nothing. 

Answers to Cross Interrogatories. 

Intg. 1st. He says that John Williamson was willing that 
his wife should sell me the property, stating at the time that 
he (Williamson) had no control over said property. 

Intg. 2d. He answers that he asked Mrs. Williamson if she 
would swap the girl; she answered that she would not; but 
stated that if she parted with the girl she would have the mo- 
ney for her—he then asked her the price, and she answered 
one thousand dollars cash. He bade her a respectful farewell, 
and vamoused. 

Intg. 3d. He answers that#Mrs. Williamson did not use any 
threats of violence, nor did she use any force; nor did John 
Williamson appear to be alarmed or in fear of his wife, that 
was to him perceptible. 

Intg. 4th. He answers that he saw nothing that would lead 
him to suspect any thing but good feeling, good humor, and 
good terms. This conversation took place at John William- 
son’s dwelling house. 

VoL. XIV. 38 
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Answers of Louisa Arnold. 

On one occasion that I recollect, I heard Winney Williamson 
insist seriously on John Williamson’s making a will, but.at that 
time he manifested no disposition to do so; most that was said 
by him was said jestingly. He waived her importunities by 
telling her she only wished him to make a will and die; but 
the will would not make him die any sooner; and so spoke of 
it that I thought he was quite indifferent on that subject. At 
times when I have heard him speaking more seriously about a 
will he would frequently remark, the law was as good a will as 
he could make. 

On some occasions I have known Winney Williamson and 
Micajah both to exercise a stubbornness and self-will in oppo- 
sition to the requests or expressed wishes of John Williamson 
—on such occasions he would generally withdraw himself from 
the contest and submit to have things managed as they might 
wish. John Williamson would sometimes want the key to get 
money out of the chest—his wife would frequently inquire what 
he wanted with it—would hardly ever give him up the key, but 
would generally go and use the key herself without letting him 
into the chest. Micajah would often differ with him about bu- 
siness of the place. If the old man wanted a piece of ground 
planted in one thing, and Micajah in another, Micajah gene- 
rally carried his point, and the old man would yield—so in 
other things, he would most generally yield his will to theirs 
whenever there was any opposition shown by them. 

Answers of Rebecca Shotwell. 

I was at Mr. Williamson’s about the time, or just before the 
mill was finished, and, in company with Mrs. Carter, and some 
others, went down to look at the mill. While at the mill, Mr. 
Williamson was talking about it, and said he was not building 
it for himself, as he did not expect to live to enjoy it long, but 
for the use of all his children. 

On the occasion just alluded to, Mr. Williamson appeared 
somewhat distressed, and was talking much about the conduct 
of his family. Among other things, complained that Columbus 
was gone, or going off to Texas, contrary to:his wishes, and so 
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far as he knew, without money to take him there. Said his 
family disagreed badly, did not manage well; and that the 
younger boys were not like the older ones. The older ones 
worked when they were there; but the younger ones depended 
on negroes. And on her reminding him that he should control 
his family, and make them do as he pleased, he replied, it is 
too late now. They both agree, that from their knowledge of 
the old man’s habits, in transacting business generally, they 
believe he was to a great extent controlled by his wife and Mi- 
cajah, and suffered them to have and do things pretty much as 
they pleased. 

EzEKIEL Boges sworn:—Was present at testator’s, at the 
time of the execution of the will; shook hands with him; he 
said he was sick, but not as bad as he had been; then spoke to 
Stapler, and went to the fire. Mr. Stapler was writing ; when 
he came to two of the boys’ names, Cranston and Jasper, Sta- 
pler said, these you want provision made for. Testator said 
yes; Stapler asked how much: Williamson said $300; named 
then one of the girls, and asked, if it was the oldest; testator 
said he didn’t know or couldn’t tell ; he went on then to Winney’s 
name and asked how he spelt it; don’t know whether the old 
man spoke in reply; Mrs. Williamson spelt the name; she 
passed through the house backwards and forwards from one 
room to the other; thinks she was passing through when the 
question was asked as to spelling the name; knew testator a 
good while ; lived a mile and a half from him ; Stapler was sit- 
ting on one side of the door; the door he thinks was between 
Stapler and the bed. 

Cross-examined: Mr. Stapler was four or six feet from the 
bed; thinks he was as much in his right mind as any man 
could be who was as sick; saw nor heard nothing going to 
show that he was influenced physically or morally to make the 
will; man of firmness, and mind strong as ordinary. 

Wa. HENDERSON sworn :—Was at the house of testator once 
during his last illness ; it was on Thursday ; thinks it was after- 
noon ; the old lady, Jasper and Mr. Shackelford were present; 
she said the doctors had both been there last night ; hada few 
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words with testator just before he left: Milligan, who was talk- 
ing with him asked how he was; he said sometimes he thought 
he was going, at others very little the matter and said, 40 years 
ago Dr. Neisler pronounced him a dead man, and here I am 
yet. If he lived to see next March he would be 70; the next 
thing he recollects of his saying was, he asked who that was 
talking? Milligan stated it was Henderson and the old lady ; 
as soon as Milligan mentioned witness name, he stopped talk- 
ing and had stopped a common pause, and walked to the bed 
and spoke to him; Milligan said that is Henderson, and repeat- 
ed over what he had said to Milligan; he then asked him what 
had become of Ratchford ; witness replied and got as far as to 
say he had gone to Arkansas, and got as far as Memphis, when 
the testator broke in and asked where witness was going to live 
next year; did not appear to talk with the same mind that he 
had known him before; thinks this was about one o’clock ; saw 
nothing of Jarrel Sharp; but saw some one riding off. 

Cross-examined: He was Administrator of a man by the 
name of Ratchford ; and the old man asked the question about 
a relative who was the heir; he had sold his place some time 
before. 

Re-examined: Didn’t have his common appearance out of 
his eyes; looked stranger or frightened. 





JoHN MILLIGAN sworn :—Was present at the time referred 
to by Mr. Henderson ; heard the conversation between the old 
lady and Henderson ; he was not talking to the old man at the 
time ; thinks he had stopped ; he seemed very restless; rolling 
his eyes about the room; and from his conversation don’t think 
he was in his right mind; remarked so at the time. 


Cross-examined: Thinks the old man was different from what 
he usually was; can’t say whether he was of sound mind or 
not ; said to Thurmond that he talked reasonably ;. don’t think 
the old man said any thing foolish or unreasonable; he knew 
him (witness) and knew what he was talking about. 

JoHN McGinnis sworn :—Heard the old man say a month or 
two before his death that his children that were about him 
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never should take advantage of him so as to make him make 
an unequal will; his father had made such a will; and the old 
man enquired of witness about it. 

Cross-exramination: This was in Jefferson; thinks it was at 
August Court; his (witness) father died in ’88; he had had 
law suits about it. 

Joun W. Moon sworn:—Had a conversation with testator 
on his plantation in 1838 about his disposition of his property ; 
he went by there and asked testator to go with him to the 
family grave yard; going there he said all this came from your 
grand-father, and he intended to carry out that will, but he in- 
tended to make an equal distribution among his children ; said 
it should be fair among all; he could not have his own way; 
he was in the habit of making extravagant assertions; he said 
Mike was a good fellow to work, but would have his way; he 
said your aunt Winney and cousin Mike have got some, and he 
would go and see if he could get it for him, but they would not 
let him have it; said Nathan had received property from. his 
grand-father, and as he would not be able to give his other 
children as much, he did not intend him to have any more. 

Cross-examined: Saw him in 1838 and ’39 and never saw 
him till his death ; did not see him the last eleven years. 

Sam’. G. BARNETT sworn :—Had traded with testator once, 
sold him land; called on him for the money and couldn’t get 
it; he backed out from the trade and said his family objected ; 
this was in the spring of ’46 ; lived near him 15 years. 

Cross-examined : Never liked to stand up toa trade no way, 
unless you had him bound. 

CuHarLes Harpy sworn:—Lived near old John William- 
son; went to buy bacon and he would send him to his wife ; the 
old lady asked him too much; and he didn’t buy ; said the old 
lady had some shoats in the pen; testator said the older boys 
did more hard work than the younger; the younger were too 
proud; never satisfied unless up to their knees in leather and 
wrapt up in broad cloth. 


JoHN KIRLINE sworn :—Went to mill at testator’s some few 
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months before he died ; he said to him that there were a heap 
of his children, and intended no noise after his death, but meant 
to divide his property equally among all his children. 


PeTeR ANGLIN sworn: Worked about testator’s mill a good 
deal in’48; Leslie and Jasper and Cranston and the sons about 
home were at work; he said Leslie was there at work, he was 
getting nothing now, but would get something hereafter ; pretty 
much all the time. 


Cross-examined: Leslie and witness worked there 18 days. 


JosepH W. Harpy sworn: Testator was asking about the 
will of James Weir; he told him Weir had left all to his wife, to 
be hers for life, and then divided among his children ; he said 
he intended to make his about the same way ; this was some ten 
days before his death. 


Cross-examined : He was then in good health and mind; he 
was a man of firm character; had some peculiarities. 


Re-examined: The old set of boys worked hard; has heard 
the old man complain of the younger set; swapped horses once 
with the old man, and rued back; he said the family were dis- 
satisfied, and the horse blind, &c. ; the old lady said he had 
cheated him, &c., &c. 


Joun A. WINN sworn :—Has had dealings with testator ; 
talked about a negro trade; he said the negro woman he had 
proposed trading, was in a deed of trust from his father; wit- 
ness then proposed to swap his negro man to him for another 
negro girl ; Mrs. Williamson asked, why do you want to trade 
her? He said he did not care particularly about it, and then 
the trade stopped. 


Cross-examined : She, the girl, was then about the house. 


Euisua J. BAYLEY sworn :—Went to testator to buy a cow; 
said he would talk to the old lady, and see whether she would 
let one go; went and saw him afterwards, and he said the old 
lady could not let one go. The old lady, next morning at the 
cow-pen, called him out, and offered him choice of two at her 
price, and he bought one. 
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Cross-eramined: This was in 1849; havn’t paid for the 
cow yet. 

ADAM WILLIAMSON sworn :—He was influenced by his wife 
in this, that when any opposition was expressed by her to his 
projects he would yield. 

Wit.1aM R. Securs sworn:—Went to buy a negro from 
testator, and he said the old lady was opposed to the sale and 
declined selling. 


Cross-examination : Never went to her at all. 


Joun M. Houipay sworr :—Heard testator say he intended 
dividing his property equally among all his children to a dollar, 
and it made no difference if Nathan had been given by his 
grand-father ; the first conversation was in ’32; the second was 
in 1833 or 34; said in ’49 about the same thing; said he was 
building the mill for all of his children. 

JAMES A. THOMAS sworn :—Traded for a note on testator ; 
went to get his money; the old man said to the old lady go 
and get the money; she refused; he then said give him the 
keys and he would get it; she said no; he must take it out in 
_ trade: this was in 1843; afterwards gave him a five dollar 
gold piece and said he would pay the balance; 12 or 14 dollars 
was the amount. 


Cross-Examined: 


JouNn S. ARNOLD sworn :—Was there shortly after the grove 
was cut down; he asked testator why he had cut it down; he 
said it was not him, but it was done against his will; 2 or 3 
years before he died; in the spring of 1843; he spoke of a 
water-melon patch at a particular place; afterwards saw it in 
cotton ; testator said Mike would have it in cotton; said he 
wanted his property equally divided among his children. 

Cross-ecamined: He married Louisa King, daughter of 
Nancy King; Segurs married his sister. 

JAMES MILLIGAN sworn :—Heard testator say he wanted to 
buy his land, but Micajah thought it was too high; and the old 
lady didn’t want to go in debt; this was the fall before he 
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died; lived one and a half miles from Williamson; heard the 
old man say his older children worked and dressed in homespun, 
but his younger were disposed to ride about ; his negroes were 
spoiling his children; said he didn’t expect to be here long, and 
then he hoped the law would do them justice ; this was 6 or 7 
years ago. 

Tuomas P. Moon sworn :—Had a conversation with testator 
some 12 or 14 years ago at the mill and said he wanted his 
property equally divided among his children, and didn’t want 
lawyers to reap it); the lands he gave to each of his children 
worth $500. 


Cross-examined: Don’t know the number of acres, &c. &c. 


Cures M. Herp sworn :—Heard the old man say that he 
intended giving an equal share to his children. 


ALEXANDER E. Bacon sworn :—Heard the testator say he 
had his older boys to serve him better than the younger; he 
intended to give an equal share to all. 


Dr. CrawForD Lone sworn :—Saw testator once, 17th and 
18th October, 1849; suffering and laboring under fever for 
some time ; fever not as high as before he got there ; adminis- 
tered quinine ; intended giving 20 grains during the night and 
next morning ; had some conversation with him; not delirious, but 
conversation scattering ; did not think him capable of maintain- 
ing a regular conversation; the quinine was given every hour ; 
quinine has not a uniform effect on the mind; it don’t produce 
a perceptible effect on the mind; it does not produce a greater 
effect upon weak and sick persons than young and strong ones ; 
he threw up about 5 grains during the night; his fever usually 
came on in the evening. Had to inquire of others about his 


symptoms. 

Cross-eramination: Has the effect of producing roaring on 
some persons; his mind was better the next morning; said.no- 
thing foolish; had less fever next morning; when he left next 
morning perspiration was coming on and the fever cooling ; 
thinks the fever would have entirely left him by evening ; tes- 
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tator said he was in hopes of getting better (that morning) to 
have some writing; said he wanted his fever to get better, for 
he should die he believed if it did not. It had not produced 
roaring when he left; his mind he thinks would have been bet- 
ter but for the quinine ; cannot say there was any positive de- 
rangement ; mind appeared to be calm next morning when he 
left, and he was quiet; did not think him capable of conver- 
sing connectedly during the time he saw him. 


FOR PROPOUNDERS IN REBUTTAL. 


Ratpu BaiLey sworn :—Testator said Nathan was pretty 
well off and he would give him no more ; had a good farm and 
plenty, and didn’t want any more. Appleby had joined the 
masons and he should have no more; was a mason, &c., Ke. 

JAMES COLLINS sworn:—The testator said to him 8 years 
before his death that he intended giving his children that had 
left no more of his property; had given them as much as he 
could and have any left for me and wife. 


JOHN CALLIHAN sworn :—Nabers came to see him, witness, 
and got the coffin made; and said the testator was in his right 
mind when he died, and never knew him to be out of it during 
the sickness; never saw such a case. 

Cross-examined : His wife was inquiring about his spiritual 
condition. 

Wi11AM WILBURN sworn :—Recollects that Nabers was in 
the shop and Mrs. Callihan came in and she asked him how he 
died; Nabers said he was properly at himself to the last. 


WILLIAM JARRETT sworn: Heard the old man say in ’48 he. 


was afraid he had given his children who had left him more than 
he would have for the home ones. 


Ira JARRETT sworn :—Jasper Williamson said he was at him- 
self to the last; Jackson, Cranston, &c., were present; on the 
day of burial; and none of them denied it. 

Cross-examined: Testator stated to him frequently, that. he 
intended giving the old lady all the property for her life, and 
then to the children. 
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CHARLES Hutson sworn :—Saw testator the day before he 
was taken sick, and said honey (his wife) should have tt (Ais 
property.) 

Joun B. HARTLEY sworn :—Heard testator say he had fixed 
off his children with lands, and provisions for the first year; 
intended his wife to have what he left for life, and that he 
eouldn’t do asa good a part by his children with him as the 
others ; he had but a pack of negro property, which might lie 
down and die. 

Cross-examined : 

JAMES SMITH sworn :—Knew testator 40 years; thinks him 
a man of firmness. 

Cross-examined : Never about his house much. 

Wi1am D. SmirH sworn :—Well acquainted with testator ; 
was 20 years his neighbor; he was a firm man in his opinions, 
and governed his family. 

Cross-eramined : His first children worked hard ; can’t say 
as to the younger; the old man and woman lived agreeably 
and peaceably ; ten or twelve years since he moved further off ; 
he has been a great deal about him. 

JoHN J. PARK sworn:—Acquainted &c., with testator 40 
years; a man of firm and decided character; never knew or 
saw anything that would indicate he was under the influence of 
Mike or the old lady. 

JEROME MILLER sworn :—Acquainted 40 years, &c., lived 
close by ; a man of nerve and decided character. 

Cross-examined: Became acquainted with him 15 or 20 
years ago. 

Counsel for propounders objected to the giving in evidence 
of the sayings of John Williamson, the deceased, except such 
as were connected with the making of the will, or shortly pre- 
ceding the same. 

The Court overruled the objection, and admitted the evi- 
dence, on the ground that the caveators were allowed to prove 
all the sayings of the deceased, which would in any way illus- 
trate the issues made bythe caveators. 
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To this decision, counsel for propounders excepted. 

Counsel for propounder objected to the depositions of Mrs. 
Sarah Millican, on the ground that the confessions of Mrs. 
Williamson were not admissable against the legatees, under 
the will. 

The Court overruled the objections, on the ground that Mrs. 
Williamson was the sole propounder, and the sole legatee for 
life. 

To this decision, counsel for propounders excepted. 

Counsel for propounders requested the Court, among other 
things, to charge the jury: 

That the absence of proof is evidence that the fact does not 
exist, and consequently, that if the jury believe that no testi- 
mony has been produced to show that Mrs. Williamson was 
prejudiced against her older children, the jury cannot believe 
that any such prejudice existed. 

The Court declined to charge the latter portion of this re- 
quest, on the ground that it was requesting the Court to charge 
a fact in the case. To this refusal to charge, propounder ex- 
cepted. 

To the remainder of the Court’s charge, no exceptions were 
taken. 

Counsel for propounder moved the Court for a new trial, on 
the ground that the verdict was contrary to the evidence, and 
without evidence. The Court refused the motion, and pro- 

pounders excepted. 


Cone, THURMOND, UNDERWOOD, PEEPLES and HULL, for 
plaintiff in error. 


C. DovenEertTy, Oversy & Mrtiican, for defendants. 
By the Court.—Starnzs, J., delivering the opinion. 


[1.] It is alleged first, that the Court below erred in admit- 
ting, as evidence, the sayings of the testator, not connected 
with the making of the will, nor immediately preceding the 
same. 
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Parol evidence of testator’s intentions, offered for the pur- 
pose of explaining, altering or contradicting the will, is inad- 
missible. But such evidence of testator’s previous declarations, 
when offered, not to explain or alter the will, but simply to 
prove a long continued purpose, and thus to afford presump- 
tive evidence of testamentary capacity in the last manifesta- 
tion of that purpose, is proper. If so, of course such evidence 
is proper, to assail such capacity, or to afford presumption of 
undue influence. (Cartwright vs. Cartwright, Phillimore, 90. 
Couch vs. Couch, T Ala. 519.) 

So far has this been carried, that such evidence has been 
relied upon, and very properly, too, we think, to sustain the 
will of an inmate of a mad-house; it being offered for the 

purpose of showing that the testator wrote the will in a lucid 
interval, because that it was consistent with a purpose pre- 
viously expressed, in moments of sanity. (Bootle vs. Blun- 
del, 19 Ves. 508. Stock. on Non Compos. 53.) 

The eases cited in the argument, to the effect that the de- 
clarations of a testator must be made at or so near the time of 
the will’s execution, as to become a part of the res gestae, re- 
late altogether to a different point ; and the principle there as- 
serted applies to declarations as to the intentions of testator, 
or to proof of fraud, or some such matter, and does not conflict 
with our decision on this point. 

[2.] The Court also admitted the depositions of Mrs. Sarah 
Millican, giving certain statements or declarations of the pro- 
pounder Mrs. Williamson, as to the state of mind of the tes- 
tator ; and to this, exception is taken. 

Mrs. Williamson is executrix, a party to this case, and leg- 
atee of the whole estate for life. A conflict of opinion is found 
in the adjudicated cases on this subject. It has been frequent- 
. ly held that the admissions of a legatee and executor will not 
be received against the other legatees. And on the other 
hand, decisions have been made directly to the contrary, and 
elementary dicta are to he found authorizing the reception of 
such admissions. ‘The point has been already maturely con- 
sidered by this Court, and perhaps influenced by the strong in- 
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clination of modern Courts, to carry as many such objections 
as possible to the credit, rather than to the competency of the 
witness, it has been held, that the admissions of an executor, a 
party to the record, and legatee under the will, are competent 
evidence to go to the jury upon the trial of a caveat to the 
will. (Harvey et al. vs. Anderson, 12 Ga. Rep. 69.) We see 
no reason why this question should not stand, as res judicata : 
especially as in this case, it would seem reasonable that ad- 
missions made by one thus circumstanced ; one who was execu- 
trix ; who took the whole property for life; and who was the 
propounder of the will; and thus a party to the record, could 
not have been made against this strong interest, and bias for 
the purpose of prejudicing the legatees in remainder, or from 
any other motive than truth. 


[3.] Exception is next taken, that when the Court was ask- 
ed to charge that “the absence of proof is evidence that the 
fact does not exist, and consequently, that if the jury believe 
that no testimony has been produced to show that Mrs. Wil- 
liamson was prejudiced against her older children, the jury can- 
not believe that any such prejudice existed.” The Court re- 
fused to give the latter part of the request in charge on the 
ground, that it was charging a fact in the case. 


It is our opinion, that the Court might very properly have 
given the latter part of the request in charge, and that it was 
the right of the propounder to ask the charge in this shape. 
We cannot see that the Court would have been stating or as- 
suming any fact proven, by giving this instruction. Neverthe- 
less, we think that the propounder has not been materially pre- 
judiced by this refusal of the Court ; for the first part of the re- 
quest which was given in charge is substantially the same 
thing, and contains the same instruction. Though the lan- 
guage of the ¥equest was not entirely accurate; though it was 
not exact toMay, that the “absence of proof was evidence 
that a fact did not exist ;” yet the plain meaning was, that in 
the absence of proof, the fact did not exist for the jury, and 
this was in substance the same, (and they must so have under- 
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stood it we think) as if he had given all the instruction which 
had been requested. 

[4.] The refusal of the Court to grant a new trial on the 
ground, that the verdict was contrary to evidence and against 
evidence is also assigned as error. We cannot ‘sanction the 
position taken in the argument, that justice would be subser- 
ved if the Court would in all cases set aside a verdict when 
manifestly against the weight of evidence. It may be true, as 
eloquently insisted by the Counsel, that it is the high province of 
the Judge to stand in the breach, and resist the passion and the 
prejudice which sometimes overcome the jury. But it is also 
true, that the jury may sometimes stand in the breach, and re- 
sist the assaults of oppression and tyranny to which the Judge 
succumbs. Lessons may be learned from chapters in the histo- 
ry of the Second James, and the Third George of England, full 
of the struggles and the triumphs of the trial by jury; and 
fraught with instruction for freemen. 

Our Laws have wisely divided responsibility in this respect, 
by appointing for our judicial system separate spheres in which 
these two Constitutional bodies shall revolve ; and it is the du- 
ty of our Courts toavoid all shock from their improper collision. 
That such collision may be avoided, we have frequently held, 
and now again repeat, that the Court should not grant a new 
trial merely because the verdict is against the weight of evi- 
dence; and never because of this, unless the preponderance be 
so great as to shock the understanding, and moral sense. 

We have carefully examined the testimony in this case, and 
have arrived at the conclusion that though this verdict is 
against the weight of evidence to an extent which causes us to 
sympathize with the propounder, and to appreciate the strong 
and energetic appeals of her Counsel, and their earnest con- 
viction that great injustice has been done by it; yet we do not 
find that the preponderance goes to an extent which will au- 
thorize our interference. On the contrary, we find a case for 
the caveators made by the evidence, of considerable weight ; 
and that our views may by fully understood, we will call atten- 
tion to some of this evidence. 
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We have found nothing which really supports the charge of 
undue influence, and we have not taken that into the account; 
but the following features of the testimony, we have deemed 
worthy of consideration : 

1. Some fifteen witnesses speak to declarations of the testa- 
tor at various times, and for many years, manifesting a pur- 
pose to divide his property among all his children after the 
death of his wife; whilst but little more than half that num- 
ber give evidence of previous declarations which favor the dis- 
position made by the will. 

To a slight extent, this may have been regarded as afford- 
ing a presumption against his testamentary capacity at the 
time the will was executed. 

2. The principal testimony throwing suspicion on his sound- 
ness of mind, is to be found in the statements of witnesses, 
who were with him in his last moments. 

On the 18th day of October, 1849, the will was executed, 
and on that day, Dr. Crawford Long was in attendance upon 
the testator ; and says that “‘he had some conversation with 
him—he was not delirious, but conversation scattering—did 
not think him capable of maintaining a regular conversation.” 
If this were so, itis not very surprising, that the jury should 
have deemed him incapable of going through the regular com- 
munication necessary to the due execution of a will. 

We will find this idea (presented by Dr. Long,) of the scat- 
tering and irregular character of testator’s communications, 
confirmed by other testimony. 

Jobn Millican stated that he was present during the last ill- 
ness of testator, and “‘ He seemed very restless, rolling his eyes 
about the room, and from his conversation don’t think he was 
in his right mind.” He added, “ He thinks he was different 
from what he usually was.’’ He said afterwards, that the old 
man did not talk foolish or unreasonably. But we see by this 
witness a confirmation of the restless, unsteady character of 
mind and body spoken to by Dr. Long. 

So too, we find William Ray deposing, that Mr. Williamson 
conversed with him on the 17th October on various subjects— 
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‘“‘ His course was about this, when easy, he would converse until 
he became restless; after becoming easy he would commence 
conversing about some new matter, sometimes quitting a con- 
versation, as witness thought unfinished, and commencing on a 
different or new matter.” 

And finally, on this point, we find Mrs. Williamson stating, 
in the hearing of Mrs. Millican, in confirmation of the same 
idea, that during his sickness, ‘The mind of the testator was 
flying from one thing to another,” 

Now if this be true, and here seems a concentration of testi- 
mony on this point, there was in this wandering character of 
testator’s thoughts; this scattering nature of his conversation ; 
this restless and unsteady state of mind and body; a feature of 
evidence which the jury might not consider as indicative of pro- 
per testamentary capacity. Taken in connection with other 
facts proven, we think it is no slight testimony. 

But decidedly the strongest testimony in support of the ver- 
dict, is to be found in the statements of Mrs. Williamson to her 
daughter. We have decided that they are testimony; and 
they show that when that daughter, Mrs. King, was mourning 
over the dead body of her parent, and grieving that “‘ She had 
not come in time to see her father while he was in his proper 
mind,” Mrs. Williamson remarked in substance, “ Nancy, you 
would have had no satisfaction with him at any time of his ill- 
ness; for on Sunday morning he was attacked with a violent 
pain in his head, and in a few hours his mind was flying from 
one thing to another, and so continued during his sickness,— 
His sufferings were go severe, and his mind such that he could 
not’‘have given you any satisfaction.” 

If this be credited—if what this lady says, who was. thus 
speaking against her own interests be correct, and this old man 
during his last illness, from mental infirmity, was incapable of 
giving to his daughter the satisfaction of his dying blessing, we 
are constrained to admit that it furnishes a case, which unless 
there was very strong evidence to the contrary, would justify 
the setting aside of this last will and testament. 

On the whole, our conclusion is, that the preponderance of 
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testimony in favor of the will is not so great as to authorize our 
interference with the verdict. 
Let the judgment be affirmed.. 





No. 43.—Ex11 McConneEtt plaintiff in error vs. Mary RwopEs 
defendant. 


[1.] Upon the trial of a claim,'the plaintiff in execution read in evidence a deed 
from R. as administratrix of the defendant in execution made to B. upon 
a sale of the property in dispute, by an order of the Ordinary ; also a deed 
to the property from B. to the claimant. One of these deeds was produc- 
ed under a subpoena duces tecum, and the other under a notice to the claim- 
ant: Held, that the plaintiff in execution had not made out a prima facie 
case, and the onus was not shifted. 


Claim in Cherokee Superior Court. Tried before Judge 
Irvin, April Term, 1853. 


This cause arose out of a levy by the Sheriff on a lot of land, 
by virtue of a fi. fa. issued in 1842 in favor of Eli McConnell 
vs. Ira. Ragsdale deceased. The land was claimed by Mary 
Rhodes, who was in possession at the time of the levy. On the 
trial, the plaintiff in fi. fa. introduced the fi. fa., showing the 
levy, and then a deed brought into Court by Daniel H. Bird un- 
der a subpoena duces tecum at the instance of the plaintiff, 
which purported to be a deed of Susan Ragsdale, Administra- 
trix of Ira Ragsdale, dated March 17, 1850, conveying the land 
in question to said Bird, as purchaser at administrator’s sale, 
regularly had under order of the Court of Ordinary. The 
plaintiff in fi. fa. then introduced a deed dated 26th March, 1850, 
from Bird to the claimant, conveying said land, which was pro- 
duced by the claimant, in obedience to a notice to that effect. 
The plaintiff here closed and the claimant offered no testimony. 

The evidence being thus closed, the counsel for the plaintiff 
von. xiv. 40 
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in fi. fa. asked the Court to charge the jury, that the plaintiff 
having shown a regular chain of title from the defendant in fi. 
fa., Ira Ragsdale, to Mary Rhodes the claimant, by deedsregu- 
larly proven and recorded in the clerk’s office, that she, the 
claimant, was estopped from denying the title of Ragsdale the 
defendant. That the issue to be tried in a claim case was 
whether or not the property was subject as against the claim 
set up by the claimant, and that he, the plaintiff in fi. fa., hay- 
ing shown a regular chain of title from the defendant in fi. fa. 
into the claimant, he had made out a prima facie case, and had 
cast the onus upon the claimant, and that she having introduced 
no evidence, the plaintiff was entitled to recover. The Court 
refused so to charge, but charged the jury: that it wasa rule of 
law as contended for by plaintiff’s Counsel, that where two 
persons each derived title through the same third person, nei- 
ther of them would be permitted to dispute the title of such 
third person, but that that principle of law was not. applicable 
to the state of facts made by the evidence inthis case; that the 
deeds read in evidence in this case were not introduced in evi- 
dence by the claimant; that they were brought into Court by 
the claimant, and by the said Bird, under a notice and a sub- 
poena duces tecum, at the instance of the plaintiff in fi. fa., 
and that they were introduced and read in evidence by the 
plaintiff in fi. fa. and not by the claimant. That the plaintiff 
in fi. fa. had failed to show that the defendant in fi. fa. had 
been in possession of the lot of land since the date of the judg- 
ment. And that the deeds read in evidence were not sufficient 
prima facie evidence of title in the defendant in fi. fa. as against 
the claimant to entitle the plaintiff to recover. 

The Court further charged the jury that it appeared from the 
deeds read in evidence by the plaintiff in fi. fa. that said lot of 
land had been regularly sold by the said Susan Ragsdale, ad- 
ministratrix of the said Ira Ragsdale, deceased, by virtue of an 
order of the Court of Ordinary of Cherokee County, which was 
a Court of competent jurisdiction, and had authority to pass 
such order; that said lot of land had therefore been regularly 
sold by authority of law under an order of said Court. And 














GAINESVILLE, OCTOBER TERM, 1853. 315 


Eli McConnell vs. Mary Rhodes. 








that the purchaser of said lot, at said sale, was protected: from 


the lien of plaintiff’s judgments on said lot of land ; and that the 


plaintiff must look alone to the proceeds of said sale in the 
hands of the administratrix for his satisfaction. To which re- 
fusal to charge and charge as given, the counsel for the plain- 
tiffin fi. fa. excepted. The jury returned a verdict finding the 
property not subject. And counsel for the plaintiff in f. 
fa. excepts, and says: that the Court erred in refusing to 
charge as requested by the plaintiff in fi. fa., and in charging 
the: jury as herein before set forth. 


UnpDERW0oD for plaintiff in error. 
Brrb, represented by PezriLes and Huu, for defendant. 
By the Court.—Niszet J. delivering the opinion. 


[1.] The evidence relied upon by the plaintiff in execution was 
forced out of the claimant at his instance for his use. It was 
not before the Court by the claimant’s consent. It does not 
appear that her title is derived alone from the defendant in exe- 
cution. Von constat but that she has and will rely upon other 
title and better title. The rule therefore that a party is estop- 
ped from denying the title under which both litigants claimed, 
does not apply. 

The plaintiff in execution had not shifted the onus. 

The question whether the plaintiff’s judgment lost its lien on 
the property by the administration of it, and he is not remitted 
to his remedy against the administratrix, this Court prefers 
not now to decide, because not necessary. The judgment be- 
low would be affirmed upon the ground above stated, if the pre- 
siding Judge erred on this question. It is a serious question 
and requires farther consideration. 

Let the judgment be affirmed. 
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No. 44.—The Executors of Z. B. Hararovss et al., plaintiffs 
in error vs. JAMES NIx et al. defendants. 


{1.] A party seeking relief, in either a Court of Law or of Equity, against 
an unconscientious act or agreement, must not only allege that a fraud 
has been committed by the defendant; but also that damage has resulted 
from such fraud, to the complainant. It is only where fraud and damage 
have been coupled together, that the injured party will be entitled to re- 
dress, in any Court of Justice. 


In Equity, in Murray Superior Court. Decided by Judge 
Jno. H. Lumpxin, April Term, 1853. 


The facts of this case are as follows: 

James Nix had been the owner of a lot of land in Murray 
county, which he had sold to one Bryan, giving bond for titles. 
Bryan subsequently transferred the bond to Hargroves and 
others, who took possession, and let the land to Wm. N. Bishop, 
as their tenant. 

Nix subsequently commenced his action of ejectment against 
Bishop; and Hargroves and others filed their bill in Chancery, 
setting up their equitable title, praying that the ejectment suit 
be enjoined, and that Nix be decreed to make to them a deed, 
in conformity with his bond which they held. Upon the trial 
of this bill, the jury decreed for defendants. 

The executors of Hargroves, who is deceased, and the other 
parties complainants in the aforesaid bill, then filed a bill in the 
nature of a Bill of Review, to set aside the decree rendered in 
the former cause, on the ground of fraud in the procurement 
thereof; and, for specification of fraud, they charge, that Wm. 
N. Bishop, who was their tenant, and who acted: as their 
agent in the preparation and trial of the former cause, and 
on whom they relied, had colluded with the defendant, and 
had agreed with him, in consideration of receiving one fourth 
part of the land in dispute, to withhold testimony of complain- 
ants; and to operate on the public mind in the county, to the 
prejudice of complainants, and to help defendant strike the 
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jury, &c. The bill did not, however, aver any act or omission 
of Bishop, in pursuance of this agreement; nor did it state 
any specific injury which had been done their cause by him. 
A demurrer being filed to the bill, as not showing any suffi- 
cient ground for the interference of a Court of Equity, was 
sustained by the Court, and the bill dismissed. 
To which decision, complainants excepted. 


WRriGHT, represented by PrEpLes and HUvLL, for plaintiffs 
in error. 


UNDERWOOD, for defendants. 
By the Court.—LumpxIn, J., delivering the opinion. 


[1.] It is not questioned but that the agreement, alleged in 
the bill to have taken place between Bishop, the tenant and 
agent of the complainants, and their adversary, was fraudulent. 
And had any injury resulted to the party, by reason of it, a 
Court of Equity would feel bound to interfere and grant re- 
lief. But the bill neither charges in general terms, that the 
collusive arrangement was consummated, or that any damage 
accrued to the complainants on account of it. Nor is there 
any allegation from which damage could be fairly inferred.— 
It is not alleged that Bishop withheld from the jury any proofs 
in his possession—that he was guilty of neglect in preparing 
the case, or superintending the trial; or, indeed, any other 
conduct which could have prejudiced the party. It is not 
charged that Nix knew that Bishop occupied any fiduciary re- 


lation to Hargroves and the other assignees of the bond; or: 


that the contract which he made, did not come to the knowl- 
edge of his principals, in time for them to counteract it ; and that 
a verdict went against them, because of their ignorance of the 
covenous stipulation; or that a recovery could not have been 
obtained against them, but for this arrangement. The bill is 
defective in these and many other particulars. So that admit- 
ting the trust existed, still, under the circumstances, the par- 
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ties must abide by their own false confidence in others, without 
any aid from Courts of Justice. 

It has been repeatedly ruled, that neither Courts of Equity 
nor of Law, sit to correct unconscientious acts, which are fol- 
lowed by no loss ordamage. ‘To support an action at Law, 
there must be a fraud committed by the defendant, and a dam- 
age resulting from such fraud to the plaintiff. (Vernon vs. 
Keys, 12 East. 637, 638.) So fraud and damage must be 
coupled together, to entitle the injured party to relief, in a 
Court of Chancery. (Bacon vs. Bronson, T Johns. Ch. R. 
201. Fellows vs. Lord Guydyr, 1 Simons 63.) 

Judgment affirmed. 





No. 45.—Josnua Srumons, plaintiff in error vs, Tomas 
BuLAckMAN, defendant in error. 


[1.] By the Act of 1836, a plea of partial failure of consideration is allowed, 
in such cases, under such circumstances, and between such parties as would 
render proper a plea of total failure, if there had been such total failure of 
consideration. 


Action on Note, in Floyd Superior Court. Tried before 
Judge Jno. H. Lumpkin, August Term, 1853. 


This was an action brought by Blackman against Simmons, 
on a promissory note, given for the hire of two negro women. 
The defendant filed a plea of total, and also of partial failure 
of consideration, as to one of the negroes. 

On the trial, the defendant, in support of his plea of par- 
tial failure of consideration, offered testimony that one of the 
women was, at the time of the hiring, in a state of pregnancy. 
This testimony being objected to, was rejected by the Court, 
on the ground that total failure of consideration could not be 
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pleaded as to one of the negroes, without pleading it as to the 
entire contract ; and therefore, that under the Statute, neither 
could a partial failure be so pleaded. To this decision, de- 
fendant excepted. 


J. W. H. Unperwoop, for plaintiff in error. 


No one appearing for defendant, the case was ordered to 
proceed ex parte. 


By the Court.—Starnes, J., delivering the opinion. 


[1.] In this case, the Court below refused evidence to sup- 
port the plea of partial failure of consideration, on the ground, 
that by the Act of 26th December, 1836, (Cobb’s N. Dig. 490) 
such plea could be made available only in such cases, under 
such circumstances, and between such parties as would now ad- 
mit the plea of total failure of consideration; and that, as this 
case would not admit the plea of total failure of consideration, 
the other plea could not be made available. 

At Common Law, a plea of partial failure of consideration 
might have been pleaded. Butit seems that doubts arose in 
some places in our State, on this subject; and this was the 
mischief which the Legislature intended to remedy, in the pas- 
sage of this Act. 

Its phraseology is loose and inaccurate ; but the object un- 
deniably was, to allow a plea of partial failure, ‘“ In such cases, 
under such circumstances, and between such parties” as would 
render proper, a plea of total failure, if there had been such 
total failure of consideration. The words, though inaccurate, 
admit of this reasonable construction. 

A construction given to the Act, which declares that a. par- 
tial failure can only be pleaded in a case of total failure, en- 
tirely thwarts the intention of the law-maker, the purpose. of 
the Act, and makes it wholly superfluous legislation. 

Lord. Bacon says, that the words of a Statute are never to 
be-taken “'T'o.an unreasonable or impertinent, or repugnant ex- 
tent. (Bacon's Maxims, 52.) ' 
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“Every Statute ought to be expounded, not according to 
the letter, but to the meaning.” (Dwarris on Statutes, 690.) 

‘A remedial Act shall be so construed as most effectually 
to meet the beneficial end in view, and to prevent a failure of 
the remedy.” (did, 718.) 

Let the judgment be reversed. 





No. 46.—Jos Rogers plaintiff in error vs. RoBERT ATKINSON, 
Administrator, &c., et al. defendants. 


[1.] When the pleadings in Equity are made up, and the cause set down for 
a hearing, amendments to the bill can only be made upon special cause 
shown. 


[2.] When amendments make an entirely new case from that made in the 
original bill, they are not, on that account, admissible. 


In Equity, in Floyd Superior Court. Decided by Judge 
Joun H. Lumpxin, August Term, 1853. 


In 1840, Robert Atkinson, administrator of Ligon, obtained 
a judgment in Floyd Superior Court, against Job Rogers, and 
the executors of Z. B. Hargroves, from which defendants ap- 
pealed; and pending the appeal, a written agreement was en- 
tered into by the attorneys on each side, to the effect that the 
appeal should be dismissed, and a certain credit entered on the 
judgment. This agreement was placed on the Minutes of the 
Court, and carried into effect. There was an error in entering 
the judgment, which was amended in 1843. In the mean 
time, the executors of Hargroves had sold a large amount of 
his land and negroes to William Solomons; and in 1844, Solo- 
mons obtained from the administrator of Ligon a transfer of 
the judgment and fi. fa. : and proceeded to levy it on the pro- 
perty of Job Rogers—whereupon Rogers filed his bill, setting 
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forth the foregoing facts, charging that the fi. fa. had really 
been paid off by Solomons, to save the property which he had 
purchased of Hargroves’ estate, and that it ought to be re- 
turned satisfied ; and charging, moreover, that a mistake exist- 
ed in the written agreement above mentioned, in this: that it 
was a part of the agreement, that the judgment should be paid 
by the estate of Hargroves; and that the plaintiff was not to 
proceed against Rogers, until he had levied on property of 


Hargroves, or which had been Hargroves’, which Rogers might — 


point out; and a trial had, if it should be claimed. 

The bill prayed that the agreement be reformed; and that 
Solomons be perpetually enjoined from enforcing the fi. fa. 
against complainant. 

To this bill, the administrator of Ligon and the executors of 
Hargroves, were made parties defendants with Solomons. 

The answers of the defendants denied that the fi. fa. had 
been paid off—denied the mistake in the agreement ; and Sol- 
omons insisted that he had no knowledge, when he purchased 
the property of Hargroves, that any such mistake was contend- 
ed for; or that the judgment would have any lien on said 
property. 

There was a hearing on the bill, and a decree for complain- 
ant; an appeal to the Supreme Court; and a judgment, re- 
versing the judgment of the Superior Court, and ordering a 
new trial; the grounds of which, will be found in the 12th 
vol. Ga. Rep., page 281. 

The complainant then moved to amend his bill, by setting 
up the same matter—above stated as having been left out of the 
written agreement by mistake—as an independent verbal con- 
tract, by charging that Solomons purchased the property of 
Hargroves, with notice of the existence of this contract; and 
by charging that Solomons had not paid full value for said 

fi. fa., but only a small proportion ofits value; and that much 
of what he nominally paid, was in the shape of a conditional 
note, to be paid if the money was made from the property of 
complainant ; and charging that there had been property of 
Hargroves subject to the lien of said judgment, but now pré-: 
vou, xiv. 41 
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tected in the hands of purchasers by lapse of time, sufficient 
to have paid off said ff. fa., had it not been withdrawn from 
the hands of the attorney, and transferred to Solomons by the 
administrator, for the purpose of defrauding complainant ; 
which fraudulent intent was known to Solomons when he pur- 
chased it. 

This amendment was accompanied by an affidavit of com- 
plainant, stating his belief of the truth of the facts; and 
giving, as a reason why he had not before made the charge of 
the fraud of Atkinson, and knowledge thereof in Solomons, 
when he purchased the property and the fi. fa., that his so- 
licitors had advised him that the doctrine of innocent purcha- 
sers, without notice, did not apply to this case. 

The Court refused to allow the amendment, to which decision 
complainant excepted. 


UnDERWOOD, for plaintiff in error. 
Axt1n & McDonatp, for defendant in error. 
By the Court.—Nissxt, J., delivering the opinion. 


[1.] The Court below, very properly ruled out the amend- 
ments. Some of them were unnecessary, because already in 
the bill—no reason, as to one, is given why it was not sooner 
made. This is the 8th or 9th year of this litigation. It has 
been tried before this Court—has been tried several times be- 
low ; and to permit amendments, without any cause shown now, 
would outrage all equity practice, and set aside the well set- 
tled Law of this Court, on this head. The reason given why 
one of them was not sooner made, is that the party had been 
advised by counsel, that the doctrine which it asserts, was not 
involved in the case. This is no reason at all. Parties 
must know what doctrines are involved in their causes, at their 
peril. 

[2.] But aside from all these considerations, the amendments 
make.a new case. The original bill went to reform-a. written 
contract. These amendments set up an independent parol 
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agreement, and certain equities growing out of it; which agree- 
ment not only makes a new case, but a case which is contra- 
dictory of the case first made in the bill; and that is wholly 
inadmissible. 

Let the judgment be affirmed. 





No. 47.—GoLLotHumM Waker & Samvuet F. Braprorp, 
plaintiffs in error vs. JAMES Morris, defendant. 


[1.] The judgment of a Court, of competent jurisdiction, cannot be collater- 
ally attacked, on account of any error, or want of regularity in its ex- 
ercise. 

[2.] When a Court of Equity acquires jurisdiction for one purpose, it will 
retain it until full and satisfactory justice is rendered to all the parties con- 
cerned. 

[3.] Where a Court of Equity has obtained jurisdiction over the person of an 
administrator, as well as the estate in his hands, who is removed from office, 
@ receiver may be appointed, to dispose of the assets, under the decree of 
the Court, in order to effect the object for which the Court originally inter- 
fered. 

[4.] The jurisdiction of our Superior Courts, sitting as Courts of Chancery, 
upon the administration of estates, considered. 

[5.] In the main, Equity Jurisprudence embraces the same matters of juris- 
diction, and modes of remedy here, as in England. 


Hjectment, in Whitfield Superior Court. Tried before Judge 
Joun H. Lumpkin, April Term, 1853. 


The facts of this case are as follows: 

Joseph Collins was the drawer of a lot of land, in the Coun- 
ty of Whitfield, which he sold to Thomas Glascock, late of 
Richmond county. Glascock died, and, in 1841, Andrew Me- 
Lean was appointed his administrator. Glascock had been 
the administrator on the estate of one Priscilla Jones; and at 


the time of his death, had funds of said cetate in his hands, 
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amounting to about 3000 or 4000 dollars. Sundry fi. fas. 
were also in existence against him, which, after his death, were 
levied on his property, and some of his property sold at Sher- 
iff’s sale. 

The heirs of Mrs. Jones gave notice to the Sheriff, that 
they claimed a lien on the money; and filed their bill in Rich- 
mond Superior Court, against the administrator and creditors, 
to have their claim first satisfied out of Glascock’s estate. On 
this bill a decree was had, settling the claims of the creditors, 
removing the administrator, and appointing William W. Holt, 
and afterwards John Milledge, a receiver, to wind up the es- 
tate, and pay it out in accordance with the decree. 

An order of the Court was subsequently passed, purporting 
to be by consent of the parties in interest, authorizing the re- 
ceiver, on a certain day, in the City of Augusta, to sell to the 
highest bidder, the real estate of said Glascock. 

By virtue of which order, and in pursuance thereof, the re- 
ceiver did sell the said lot in Whitfield county, to Walker & 
Bradford, the plaintiffs in error. 

They brought their action against James Morris, the tenant 
in possession, for recovery of the land, and mesne profits. 

On the trial, the plaintiffs produced a chain of title from the 
State to said Glascock ; and offered a deed from John Milledge, 
receiver of the estate of Glascock, executed to the plaintiffs 
as the highest bidders, at the sale of the land in the City of 
Augusta, under said order in Chancery. The deed recited all 
the preliminary proceedings, and was supported by an exem- 
plification of the record of the Superior Court of Richmond 
county, touching the bill of the heirs of Mrs. Jones, and the 
proceedings had thereon, which was offered at the same time 
with the deed. 

Objection being made, the Court decided that the sale to 
plaintiffs was void and illegal, and rejected the receiver’s deed. 

To which decision, plaintiffs excepted. 


Waker, for plaintiffs in error. 
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Axin & UnpgERwoop, for defendant. 
By the Court.—Lumpkiy, J. delivering the opinion. 


[1.] There can be but one possible objection to the validity 
of the deed, made to the plaintiffs under the judicial sale in 
Richmond county, and that isa want of jurisdiction in th? 
Court ordering the proceeding. Concede the jurisdiction, and 
no error or irregularity in the mode of its exercise, can effect 
the purchaser’s title, or justify the attack made upon it in this 
collateral manner. 

[2.] Apart from the sanction given to the proceeding by alk 
the parties in interest, which fact appears upon the face of the 
record, can there be any doubt, but that the Superior Court of 
Richmond, sitting as a Court of Chancery, had the right to 
direct the sale of the real estate of Thomas Glascock, of which 
the lot in dispute was a part? Its power was necessarily in- 
voked, to protect the higher lien of the debt due the heirs of 
Priscilla Jones. Without its timely interposition, not only the 
money in the hands of the Sheriff, but the assets of the estate 
in the hands of McLean, the administrator, would have been 
appropriated to claims of inferior dignity. Having acquired 
jurisdiction for this purpose, it was not only the right of the 
Court, but its imperative duty, to retain it until the object for 
which it interfered, namely, the protection of this first-class de- 
mand, was satisfied. And this could only be done, by making 
sale of the residue of the decedent’s property. 

[8.] And as this could not be accomplished through the le- 
gal representative, he having been removed from office, it was 
effected through a receiver, appointed by the Court, and amen- 
able to it, for a proper discharge of the trust confided to him. 
And so far from there being anything extraordinary in this 
procedure, it is the usual course pursued by Courts of Equity 
in such cases. 

[4.] The jurisdiction of Courts of Equity, to superintend the 
administration of assets, and decree a distribution of the resi- 


dus emong the parties entitted, after the paymont of ali the 


— . , WE " Ca = sa eer a arereen Ck Se EMD Se Te ee See a Mee ste eS ae 
PETER TER TNL ee eee ee er oe : : 

















































SUPREME COURT OF GEORGIA. 


Gollothum Walker & Samuel F. Bradford vs.. James Morris. 





326 








debts and charges, was supposed, at one time, to depend 
wholly and solely upon the mere fact, that there exists a con- 
structive trust of the funds, in the hands of the personal repre- 
sentative, requiring the assets to be properly applied and dis- 
tributed. But it is now conceded, that there are other and nu- 
merous sources of jurisdiction, collaterally connected with this, 
such as the necessity of discovery, and taking accounts, exist- 
ing frequently in very complicated forms, all of which are, or 
may be necessary to be examined, in order toa full and due 
administration of the estate. (1 Story’s Lg. Jur. § 578.) 

Indeed, the usual resort, both here and in England, has 
been, for a great length of time, to the Court of Chancery, 
to settle the administration of estates; so that, practically 
speaking, in cases of any complication or differently, it has ac- 
quired almost an exclusive jurisdiction. (Ibid, §543.) 

I would respectfully ask, in the case before us, if it were pos- 
sible for any other Court to have administered full and satisfac- 
tory justice in the premises? How else could the prior lien of 
the trust debt, owing to the distributees of Mrs. Jones, have 
been protected? If an administration can be wrested from 
the hands of the legal representative, who is wasting and mis- 
managing the estate, and placed in the hands of a receiv- 
er—a proposition which none will dispute—much more will 
the assets be thus disposed of, for the benefit of all con- 
cerned, when the personal representative has been removed ; 
and that, too, after the Court has obtained jurisdiction, not 
only over his person, but the property in his possession, by 
reason of the pending litigation. 

[5.] What is the extent of Equity Jurisdiction in this State, 
seems not to have been very well understood, or accurately de- 
fined. Some consider that no general Equity powers exist 
here; but that a few specified heads of Equity Jurisprudence 
only, are confided to the ordinary Courts of Law, constituting 
a limited Statutory Jurisdiction. And this inference is de- 
rived ‘mainly from the fact, that its powers are exercised con- 
currently with the Common Law Jurisdiction, by the same tri- 
bunal being at once @ Court of Law anda Court of Equity, 
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somewhat similar to the Court of Exchequer in England. But 
I apprehend, that in the main, Equity Jurisprudence generally 
embraces the same matters of jurisdiction and modes of reme- 
dy, as exist in England. 

Could there be a doubt entertained, but that the proceeding 
in Richmond county, under which the plaintiff deduces title to 
the land in dispute, would be sustained there ?. Would it be 
seriously insisted, that the Court of Equity had wrongfully as- 
sumed jurisdiction, which legitimately belonged to the Ecelesi- 
astical Courts, and to none other? We think not. 

Judgment reversed. 





No. 48.—Tue Union Brancu Ratt Roap Co., plaintiffs in 
error vs. THE East TENNESSEE & Georaia R. R. Company, 
defendants in error. 


[1.] A plea which sets forth the character and terms of an Act of the Legisla- 
ture granting a franchise, and material to the defendants’ case, which act is 
alluded to in the bill only as “A pretended legislative grant” performs the 
proper office of a plea, by bringing forward matter not distinctly appearing 
in the bill, and which displaces the equity. 

[2.] Advantage cannot be taken of non-user, or mis-user of an act of incor- 
poration, in any collateral action. 

[3.] Upon trial of the question as to the right of way in the East Tennessee 
and Georgia Rail: Road Company over the route upon which they have con- 
structed their road in Georgia, as against the claim of the Union Branch 
Rail Road to the same: Held, that the former company takes no legal aid 
from the resolutions of our Legislature passed in the year 1837, offering to 
secure similar privileges to those enjoyed by the Western and Atlantic Rail 
Road in our State, to any road in the State of Tennessee seeking to connect 
therewith: provided, that the latter State would grant the scieheas of ex- 
tending that road to the Tennessee River. 

[4.] In the year 1840, the Legislature of Georgia incorporated the Cross Plains 

and Red Clay Rail Road, reserving the right to repeal the act of incorpora- 

tion, In 1847, an act was passed granting the right of way over the same 
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route to others. In 1849, the Legislature by act, recognized the privileges 
granted to said company by the act of 1840, changed the name to Union 
Branch Rail Road, and repealed the clause in the act of 1840, reserving the 
right to repeal that act: Held, that the act of 1849 could not effect the 
rights which had been acquired under the act of 1847; because that-act 
repealed the act of 1840, so far as the right of way was concerned. 

{5.] The act of 1847, to which reference is made repeals the act of 1840, be- 
cause the Legislature reserved the right to repeal that act, and because the 
act of 1847 is directly repugnant to the act of 1840, as to this grant of the 
right of way. 

{6.] The act of 1840, provides that in the event of its repeal, the appointment 
of persons who shall “ fix the value” of the work, investments, and improve- 
ments of the company may be made either by the repealing act, or by the 
Governor, and the Stockholders. 

[{7.] An act of incorporation, in which the Legislature have reserved the 
right of repeal, may be repealed by implication, upon the principle, that 
every affirmative statute is arepeal by implication ofa precedent affirmative 
statute, so far as it is contrary thereto. 

[8.] The prohibition in the 10th section of the 1st article of the Constitution 
of the U.S. to the effect, that “no State, without the consent of Congress 
shall enter into any agreement or compact with another State, or with a 
foreign power,” is political in its character, and has no reference to a mere 
matter of contract, or to the grant of a franchise, which in no wise conflicts 
with the powers delegated to the General Government by the States. 

[9.] A corporation can have no legal existence out of the sovereignty by 
which it is created; but its existence, as a person capable of contracting 
may be recognized in another State, and as such, it may there be contracted 
with. 


In Equity from Murray Superior Court. Decided by Judge 
Joun H. Lumpxin, April Term, 1853. 


The following is the Bill of Exceptions which sets forth the 
facts in this case. The assignment of error as to the decision 
of the Court in sustaining the plea, and dismissing the bill, only 
was relied on before this Court. 


GeEorGIA, WHITFIELD County. 
Be it remembered, that on the fifteenth day of April, in the 
year of our Lord, 1853, during the regular Term of the Superior 
Court of said County, His Honor John H. Lumpkin, one 
of the Judges of the Superior Court of said State presiding, 
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the cause of the Union Branch Rail Road, complainant, vs. 
the East Tennessee & Georgia Rail Road Company, Thomas 
H. Calloway, William Grant, Simeon D. Reynolds and Jona- 
than N. Cate, defendants, then and there pending on the equity 
side of said Court, being a bill for discovery, relief and injunc- 
tion, came on to be heard; on a motion for an injunction, the 
appointment of a receiver and a plea in bar to the complainant’s 
bill of complaint ; in which bill of complaint, it is amongst oth- 
er things, alleged that the Legislature of Georgia, at its ses- 
sion, in the year of our Lord, 1840, incorporated the complain- 
ant by the name and style of the Cross Plains and Red Clay 
Branch Rail Road Company of Georgia, for the purpose of 
completing fifteen miles of Rail Road within the limits of Geor- 
gia, commencing at a place then known by the name of, and 
called Cross Plains, but now known as the Town, or the City 
of Dalton, and extending thence to and terminating on the line 
of the State of Tennessee, at a piace called Red Clay. The 
said Bill of complaint further alleged the rights of the said 
complainant under the Charter, that it was a contract irrevo- 
cable and unalterable, save at the option of both parties, except 
so far as the power of modification or revocation was reserved 
in the act of incorporation; and that in the act of incorporation 
it was enacted and stipulated that no other Rail Road should 
thereafter be built within twenty miles of the route, the com- 
plainant might select, complainant was allowed ten years to 
complete the said Road from the time of its incorporation ; and 
it was required to commence active operations on said Road in 
good faith in twelve months: and if it did not, its charter was 
to be forfeited to all intents and purposes; which it avers it 
had done, and which it found necessary, for reasons which are 
stated in the record (to which Plaintiff in error begs leave to 
refer if necessary, as a part of this bill of exceptions) tempora- 
rily to suspend its operations; that the General Assembly of 
Georgia, by an act approved the 5th day of December, 1849, 
changed the name of complainant, and while the said last act 
continued, all the privileges and liabilities of the said complain- 
ant under the original charter, it allowed it three years from 
VOL. XIV. 42 
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the passage of the last named act to complete the said Road, 
and repealed the 10th section of the original act of incorpora- 
tion which reserved the right to any (then) future Legislature, 
to repeal said act of incorporation, and declared forfeiture of 
the charter, if complainant should sell its charter to any other 
company ; or if it should not commence, in good faith, active 
operations on said road within twelve months after the passage 
of said act.. The said bill proceeds to set forth its operations 
since the passing of the last named act, and amongst other 
things, alleges that complainant would have completed said 
road, within the time given it, had it not been prevented by the 
usurpation of the Rail Road route it had selected, and the ap- 
propriation thereof to its own use, by the East Tennessee & 
Georgia Rail Road Company. The Bill alleges that the last 
named company was first incorporated by the Legislature of 
Tennessee in 1835, for the purpose of building a Rail Road 
from Knoxville, in East Tennessee, to a point on the Southern 
boundary of Tennessee ; that said Company was to commence the 
said Rail Road, or contract for the construction of some part of 
it, on or before the Ist day of January, in the year 1838, and 
complete the same on or before the Ist day of January, 1844; 
and on failure to do so, the interest of said Company, in. said 
Rail Road, was to be forfeited and cease. The said bill alleges 
further, amongst other things, that the time for completing 
said Road was extended by the Legislature of Tennessee, from 
time to time, until it was finally fixed at the year 1860; that 
in 1849 the Legislature of Tennessee changed the name of the 
complainant from its original name, “ The Hiwassee Rail Road 
Company,” to the name of the “East Tennessee & Georgia 
Rail Road Company’’; giving it all the powers and privileges 
it possessed under its former name; that the said East Ten- 
nessee & Georgia Rail Road Company, afterwards, under a 
pretended Legislative grant from the State of Georgia, entered 
upon, and seized the Rail Road route selected by complainant, 
and appropriated the same to its own use, without the consent 
of complainant, contrary to law, and in defiance of the superior 
claim and vested rights of complainant, and maintained forci- 
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ble possession against complainant. ‘The bill further alleges, 
the giving of notice by the complainant to the defendants, not 
to proceed with their work on said Road, and that complainant 
claimed it as its own property. It further alleges that com- 
plainant proposed to pay the defendants for all outlays on said 
Road, and pay all losses &c., if it would deliver over the same 
to complainant, which the defendants refused to do; that at 
an early day in the progress of said work by the East Tennes- 
see & Georgia Rail Road Company, the complainant undertook 
and commenced the construction of said Road, on its own select- 
ed and surveyed route, and was forcibly prevented from doing 
so by the defendants, their agents, servants and hirelings, for 
the reasons specified in said bill of complaint; and the East 
Tennessee & Georgia Rail Road company seized and appropri- 
ated to the use of said company, the said Rail Road route with- 
out compensation, and against the will of complainant, its lands 
and right of way. The complainant insists in its said bill of 
complaint in substance, that inasmuch as the defendants con- 
structed said Road, made improvements, and erected fixtures 
thereon, with a full notice of complainant’s right, the title 
thereto was vested in complainant. 

To the allegations of said bill, the defendants pleaded in bar 
the Act of the General Assembly of the State of Tennessee, 
passed in 1836, incorporating the Hiwassee Rail Road compa- 
ny, setting forth in said plea a portion of the powers and privi- 
leges conferred on the Hiwassee Rail Road company by said 
act of incorporation. The said defendants further pleaded the 
act of the General Assembly of the State of Tennessee, passed 
on the 24th day of January, 1858, entitled an act to authorize 
the State of Georgia to extend her Western & Atlantic Rail 
Road from the Georgia line, to some point on the Eastern 
margin of Tennessee river; by which act, it was amongst other 
things enacted, that the State of Georgia shall be allowed to 
make every necessary reconnoissance and survey, for the pur- 
pose of ascertaining the most eligible route for the extension 
of her Western & Atlantic Rail Road from the Georgia line to 
the Eastern margin of the Tennessee river, and further enacted 
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that as soon as said route and point shall be ascertained, the 
State of Georgia shall be allowed the right of way for the ex- 
tension and construction of her said Rail Road from the Geor- 
gia line to the Tennessee river, and that she shall be entitled to 
all privileges, rights and immunities (except the subscription on 
the part of Tennessee) and be subject to the same restrictions 
as far as they are applicable, as are granted, made and prescri- 
bed for the benefit, government and direction of the Hiwassee 
Rail Road Company ; and it was further enacted that the fore- 
going rights and privileges are conferred on the State of Geor- 
gia, on condition that whenever application is made, she will 
grant and concede similar ones, and to as great extent to the 
State of Tennessee, or her incorporated companies. And the 
said defendants further pleaded the Act of the General Assem- 
bly of the State of Georgia, passed on the 23d day of Decem- 
ber, in the year 1847, to authorize the Hiwassee Rail Road 
Company of the State of Tennessee to extend their Rail Road 
from the Tennessee line to some point on the Western & At- 
lantic Rail Road of the State of Georgia, by which it was, 
amongst other things, enacted that the Hiwassee Rail Road 
Company of the State of Tennessee shall be allowed the privi- 
lege of making every necessary reconnoissance and survey for 
the purpose of ascertaining the most eligible route for the exten- 
sion of the Hiwassee Rail Road from the Tennessee line to 
some point on the Western & Atlantic Rail Road above Dalton. 

And it was by the same statute further enacted, that as soon 
as said route shall be ascertained, the said Hiwassee Rail Road 
Company shull be aliowed the right of way over said route, to 
said point on the Western & Atlantic Rail Road, and shall be 
entitled to all the rights, privileges, and immunities, and be 
subject to the same restrictions as granted to the Western & 
Atlantic Rail Road of the State of Georgia, in the State of 
Tennessee, by an act of the State of Tennessee, passed on the 
24th of January, 1838, entitled an act to authorize the State 
of Georgia to extend her Western & Atlantic Rail Road from 
the Georgia line to some péint on the Eastern Margin of the 
Tennessee river. The defendants further plead in substance, 
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that the Legislature of the State of Tennessee passed on the 
4th of February, 1848, an act changing the name of the Hiwas- 
see Rail Road Company to that of the East Tennessee & Geor- 
gia Rail Road Company, and conferred on it under its new 
name, all the powers, privileges, &c., it had and possessed un- 
der its old name, and authorized and empowered it, with the 
consent and authority of the Legislature of Georgia to pene- 
trate the State of Georgia with their road so as to connect the 
same. ‘The defendants deny in their said plea that they or 
persons employed by them, have done any manner of thing or 
act that they were or were not authorized to do by the aforesaid 
several statutes above pleaded, and recited in or about the sur- 
vey, locations, constructions or use of said road, and insist that 
all they have done, they have a right to do under and by vir- 
tue of the said acts and statutes; and they further deny that 
the complainant has a right to hold lands or real estate. And 
on the hearing of said cause in manner aforesaid, and upon the 
points aforesaid, the said Court decided, ordered and adjudged, 
that upon the hearing of argument on the bill and plea and 
motion for an injunction, and the appointment of receiver, it 
was ordered by the Court that the motion for an injunction, 
and the appointment of receiver be refused; that the plea be 
sustained, and the bill be dismissed ; to which decision of the 
Court, the counsel for the complainant excepted. And the 
counsel for the complainant, on this 8th day of May, in the 
year aforesaid, being within thirty days from the adjournment 
of the said term of said Court, tenders his bill of exceptions 
and says: 
1st.. That the Court erred in refusing to grant said injunction. 
2d. That the Court erred in refusing to appoint a receiver 
in said cause. 
3d. That the Court erred in sustaining said plea, as a plea 
in bar of the complainant’s rights of recovery. | 
4th. That the Court erred in dismissing the said bill of com- 
plaint. : 


MoDonatp & Burcu for plaintiff in error. 
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Law, W. H. Unperwoop & J. W. H. UnpERwoop for de- 
fendants. - 


By the Court.—Starnes, J., delivering the opinion. 


The question in this case is alone upon the sufficiency of the 
plea. The other assignments of error were abandoned in the 
argument before us. 

[1.] It is insisted first, that this plea is not good, as it brings 
forward no new matter; and that advantage might have been 
taken of what is set forth in it, upon demurrer. 

It is true, that the proper office of a plea in Chaneery, is to } 
bring forward some fact not distinctly appearing in the bill, 
which displaces the equity. 

Trying this plea, by this rule of Chancery practice, we sus- 
tain it; for we find it bringing forward the fact of the grant 
of franchise to the Hiwassee Rail Road Company, by the Leg- 
islature of Georgia, in the year 1847; which fact is alluded to 
in the bill, only as “‘ A pretended Legislative grant, from the 
State of Georgia.” Neither the character of that grant, nor 
its terms are stated in the bill; and the plea, therefore, in 
clearly and distinctly setting forth these things, brings forward 
new matter within the reason of the rule stated. 

[2.] Another objection to the plea, is that it contains no de- 
nial of the allegation in the bill, to the effect, that the said 
Rail Road Company suspended its work with the intention of 
abandoning it, at one period after itscharter; that this, conse- 
quently, must be taken as true, and that charter be regarded 
as having been forfeited. 

This objection cannot prevail: 1. Because, in the same 
connection, the bill alleges that a few days before the charter 
was to become void, by reason of this suspension, the Legisla- 
ture of Tennessee extended the time for the construction of 
the road. 2. Because advantage cannot be taken of non-user 
or mis-user of an Act of Incorporation, in this collatteral way, 
according to the view which this Court entertains on this sub- 
ject. (Young vs. Harrison, 6 Ga. Rep. 180.) 
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Finding the defendants thus rightly in Court with the plea, 
let us inquire into the question which it raises. 

The complainant insists upon its right of way over the pre- 
mises in question, by virtue of the Act of our General Assem- 
bly, passed in the year 1840, granting corporate privileges to 
the Cross Plains & Red Clay Rail Road; together with the 
Act of 1849, changing the title of this Company to its pres- 
ent name, recognizing its original privileges, repealing the 9th 
and 10th sections of the Act of 1840, which gave to the Leg- 
islature the right to repeal the charter on terms, and allowing 
three years in which to complete the road. (Acts of 1840, 
Pamp. 87. Of 1849, Pamp. 241.) 

The defendants, in their plea, rely on the Act of 1847, 
granting to the Hiwassee Rail Road Company the right of way 
over the premises, together with certain Resolutions of the 
General Assembly of 1837, offering to secure similar privileges 
to those enjoyed by the Western & Atlantic Rail Road, in our 
State, to any road in the State of Tennessee, seeking to con- 
nect with the same; provided, that the latter State would 
grant the privilege of extending that road to the Tennessee 
river. 

[3.] It is the opinion of this Court, that the defendants take 
no legal aid from the Resolutions of 1837. We art not pre- 
pared to hold, that after the Legislature passed these Resolu- 
lutions, the State was forever prohibited from granting to its 
own citizens the exclusive right of way over the territory 
which lay between the Western & Atlantic Rail Road and the 
Tennessee line; and that the sole right of constructing and 
working Rail Roads, in this portion of our State, w&s there- 
after reserved to citizens of Tennessee, seeking to connect 
with our road. This we must hold, if we give to these Res- 
olutions of 1837, the effect claimed for them. 

[4.] Neither do we agree with the complainant, that the Act 
of 1849, cited, has any influence in the consideration of this 
subject, or in any manner affects the rights of the defendants ; 
because, we believe that the Act of 1847 repealed the Act of 
1840, so far as the grant of the exclusive right of way to the 
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complainant was concerned ; and a consideration of these two 
latter Acts must determine the matters in issue between the 
parties. 
[5.] We hold, that the Act of 1847 repeals the Act of 1840, 
for the following reasons : 
1. In Section 10 of the Act of 1840, incorporating the 
Cross Plains & Red Clay Rail Road, (now the complainant) the 
Legislature reserved to itself the right to repeal that Act of 
Incorporation, on certain terms, viz: that the Stockholders 
should be paid for their work, investments, and improvements, 
if it were repealed. 
2. That Act of 1847, in granting to the Hiwassee Rail Road 
Company the right of way over the same premises, was di- 
reetly repugnant to the Act of 1840; and as a consequence, 
by well known and settled rules, repealed the Act of 1840, or 
so much of it, as secured to complainant the exclusive right of 
way over these premises. By virtue of the Act of 1840, the 
complainant, perhaps, may still construct a road, “ From the 
City of Dalton, and extending thence, and terminating on the 
line of the State of Tennessee, at a place called Red Clay ;” 
for the Act of 1847 secures to the Hiwassee Rail Road Com- 
pany the right of way only over the route of said company, 
“‘ With suth rights, privileges, and immunities” as are granted 
to the Western & Atlantic Rail Road, in the State of Tennes- 
see, by an Act of said State, passed on the 24th day of Janu- 
uary, 1838. (Acts of 1847, Pamp. 171.) 

This grant of privileges, &c., by the Act of Tennessee, pass- 
ed on the 24th of January, 1838, is that which, by said State, 
had been®previously “Granted, made and prescribed for the 
benefit, government and direction of the Hiwassee Rail Road 
Company. (Acts of Tenn. 1838.) 

On looking to the charter of this Company, and to the Leg- 
islation of Tennessee concerning it, we find no grant to that 
Company of any exclusive right of way, except for a space of 
two hundred feet, through which their track shall pass, “ From 
Knoxville, East Tennessee, through the Hiwassee District, to 
a point on the Southern boundary of Tennessee.” (Sec. 13 











Oe ae 
Aadisigh rae t 























GAINESVILLE, OCTOBER TERM, 1858. 8387 
The Union Br. R. R. Co. vs. The E. T. & Ga. R. R. Co. 


of Act of Incorporation.) And the 27th Section of this Act. 
expressly provides, that full privilege is reserved to any corpo- 
pv.ation of the State, afterwards to connect with the road, up- 
on condition that no injury shall be done to the works of the 
Hiwassee Rail Road and that there shall be no interference 
with the privileges granted them. 

It thus appears that the Hiwassee Rail Road Company, now 
called the East Tennessee & Georgia Rail Road Company, 
have, by virtue of the Act of 1847, the right of way over a 
track of two hundred feet (with the other privileges granted 
by the Tennessee Act) from the terminus of their road, at the 
Tennessee line, to the point which they have selected on the 
Western & Atlantic Rail Road, at or near Dalton; and that 
this Act necessarily repeals the Act of 1840, pro tanto. 

To this view of the subject, it has been objected: 1. That 
there was no provision made by the Act of 1847, for compli- 
ance with the terms on which only, the Act of 1840 could be 
repealed; and there has been no such compliance. 2. That 
there is no direct provision in the Act of 1847, for the repeal 
of the Act of 1840; and that an Act of the Legislature, 
granting a charter to corporators, and contracting with them as 
such, cannot be repealed by implication. 3. That the Act of 
1847 is unconstitutional. 4. That the Legislature had no au- 
thority to make this grant to a foreign corporation. ™ 

[6.] Our view of the first objection is, that the Act of 1840 
did provide that just compensation should be made to the com- 
plainant, ‘“‘ For their work, investments and improvements,” 
in the event that it should be repealed; but did not provide 
that this should be done, only in one way, viz: by the ap- 
pointment of assessors, by the repealing Act, who should, 
together with an equal number appointed by the Stockhold- 
ers, value the property, assess the damage, &c. The Act also 
provided, that such assessors might be appointed by the Gov- 
ernor of our State, and the Stockholders of the road. The 
words are as follow: ‘“ If any future General Assembly deem 
it advisable, they may repeal this Act; and if it be repealed, 
the Stockholders shall be paid for their work, investments and 
VOL. xIv. 43 
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improvements, at a fair valuation, to be made by an equal num- 
ber of disinterested persons appointed on the part of the State 
in said repealing Act, or by the Governor and the said Stock- 
holders.” 

It follows, that if the complainant, or the Stockholders of 
the company, have put ‘“ work, investments and improvements” 
upon their road, of whose value they have been deprived by 
the repealing Act of 1847, they have their claim for the same 
upon the State; and as Stockholders, may call on the Govern- 
or, with them to have “a fair valuation” fixed for their work, 
investments, &c.; and they will have the right to demand pay- 
ment of the same. 

[7.] The next objection raises the inquiry, whether or not 
there is any difference in the Legislative proceeding, by which 
an Act of Incorporation (in which the Legislature have reserv- 
ed the right of repeal,) is repealed, and that by which any 
other Act is repealed. 

It was urged that contracts may be made, and rights may 
vest under such an Act, and in reliance upon it. This is so; 
but is just as true of any other Act whatever. And he whocon- 
tracts or invests under such an Act, surely does it with notice, 
and with a full sense of the risk he takes. 

What difference then, is there on principle, between the re- 
peal of such an Act, and any other securing important rights 
and privileges to the citizen, and which may be repealed ?— 
And why any difference in form, on greater solemnities in re- 
pealing such an Act? 
~ We find no such distinction anywhere drawn. The Com- 
mon Law doctrine is, that ‘“ Every affirmative Statute is a re- 
peal by implication, of a precedent affirmative Statute, so far 
as it is contrary thereto, for leges posteriores priores contrarias 
abrogant. (Dwarr. on Stat. 673.) 

In view of this Common Law principle, we cannot recognise 
the distinction taken. - 

[8.] It is also objected, that the Act of 1847, being ‘a com- 
pact between two States is void, because contrary to the 10th 
Section of the Ist Art. of the Constitution of the U. S., 
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which declares, that ‘No State, without the consent of Con- 
gress, shall lay any duty of tonnage; keep troops or ships of 
war, in time of peace; enter into any agreement or compact 
with another State, or with a foreign power; or engage in @ 
war, unless actually invaded,” &c. 

This objection is not well taken : 

1. Because, in our opinion, this prohibition applies only to 
such an “agreement or compact” as is in its nature political ; 
| or more properly, perhaps, such as may, in any wise, conflict 

with the powers which the States, by the adoption of the Fed- 

eral Constitution, have delegated to the General Government. 

This first appears from the context. We find the prohibition, 

as to entering into an agreement or compact, associated with 

others, preceding and following it, in the same sentence, and 

which undoubtedly contemplate political acts, or exercise of 
| sovereign powers, with which the States, by the adoption of 
the great Federal Compact, have parted; such acts as laying 
duties on tonnage; keeping a standing army or navy; making 
war, &c.; and, in the language of Judge Story, when com- 
menting on other words in this very clause, we may properly 
argue, that the sense of each of these terms, “Is best known 
by its association, (noseitur a socits) to apply to treaties of a 
political character.” 

In the next place, this appears from the reason and spirit of 
the prohibition. 

The framers of the Constitution clearly intended nothing 
| more by this clause, than to prohibit the several States from ex- 
 ercising their authority in any way which might limit, or in- 

fringe upon a full and complete execution by the General Gov- 
' ernment, of the powers intended to be delegated by the Fed- 
eral Constitution ; because nothing more was to be gained by 
any further prohibition, no further benefit to the General Gov- 
ernment could have been derived from it, and it would have 
been entirely superfluous and unnecessary. 

It was very proper and expedient, that no State should have 
been allowed to enter into any compact with another State or 
Foreign Government, which, by involving the exercise of pow- 
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ers parted with by the States, and belonging to the Federal 
Government, might operate seriously to embarrass that Gov- 
ernment. But it could work no injury to the General Govern- 
ment, for such State to make an agreement with another State, 
or even a foreign power, which in no wise conflicted with 
the authority delegated to the General Government, and tend- 
ed in no manner to embarrass that Government, in the full 
and complete exercise of its powers. Unless we take this 
view of the case, we must hold that a State, without the con- 
sent of Congress, can make no sort of contract, whatever, with 
another State. That it cannot sell to another State, any por- 
tion of public property, (personal in its character, and not in- 
volving a question of territory) though it may so sell to individ- 
uals. That (for example) the State of Georgia cannot sell to 
the State of Tennessee, a surplus engine on its road, or any 
portion of its manufactured articles in the Penitentiary, with- 
out the consent of Congress. 

We can see no advantage to be gained by, or benefit in such 
a provision ; and hence, we think it was not intended. 

We are supported in this view of the question we are consid- 
ering, by Judge Story, who, in summing up his observations on 
this clause of the Constitution, remarks as follows: ‘‘ We have 
thus passed through the positive prohibitions introduced, upon 
the powers of the States. It will be observed, that they divide 
themselves into two classes ; those which are political in their 
character, as an exercise of sovereignty, and those which more 
especially regard the private rights of individuals. In the lat- 
ter, the prohibition is absolute and universal. In the former, 
itis sometimes absolute, and sometimes subjected to the consent 
of Congress.” (3 Story Com. on Con. Sec. 1400.) 

The prohibition which we are considering, is one of those 
which is ‘‘ Subjected to the consent of Congress ;” and accord- 
ing to this eminent jurist, it follows that it is one of those 
‘Which are political in their character.” If we admit then, 
that this Act of 1847 is a feature in a compact between two 
States; yet, is it nothing more than an agreement, that the 
right of way shall be granted to certain citizens, for the pur- 
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pose of constructing a Rail Road, and is in no wise political in 
its character, nor conflicting with the authority of the General 
Government; and therefore, we hold that the consent of Con- 
gress was not necessary to its validity. 

2. Our next reason for this opinion is, that the rights of the 
defendants, under the Act of 1847, do not depend upon any 
compact between Tennessee and Georgia. It may be assumed, 
that this Act would not have been passed, but for the passage 
of a similar Act by Tennessee ; and that both had their ori- 
gin in an agreement between the States, unaccompanied with 
the consent of Congress ; and yet, it would seem that this Act 
quoad the rights of the defendants is constitutional and valid. 
They were no parties to any unconstitutional compact; but as 
private citizens contracted with the State of Georgia, for this 
franchise, and upon the faith of this Act, proceeded to put 
their work, investments and improvements upon the land to 
which this franchise attached. 

[9.] The other objection is, that the State of Georgia could 
not give authority to the East Tennessee & Georgia Rail Road 
Company, as a corporation in the State of Tennessee, to ex- 
tend their road into Georgia. 

We know of no reason why the State should not exercise the 
power here questioned. If it have the authority to grant the 
right of way over any portion of its territory, and has not 
parted with this right, we see not why it should not grant this 
franchise to persons residing out of the State, as well as to 
persons within the State, if, in the opinion of the Legislature, 
the public good is thereby promoted. 

It is true, that a corporation can have no legal existence out 
of the sovereignty by which it is created; yet it does not en- 
sue, that its existence as an artificial person, capable of con- 
tracting, may not be recognized elsewhere. In the language 
of Ch. Jus. Taney, in the case of The Bank of Augusta vs. 
Earle, 13 Pet. 588, “Its residence in one State creates no 
insuperable objection to its contracting in another.” 

This point is expressly decided in that case, by the Supreme 
Court of the U. 8.; and effectually disposed of, in language 
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like the following: “ It is sufficient that its [the corporation’s] 
existence as an artificial person, in the State of its creation, is 
acknowledged and recognized by the law of the nation where 
the dealing takes place ; and that it is permitted by the law of 
that place, to exercise there the powers with which it is endow- 
ed. (See also, Angel ¢ A. on Corp. 97, 98.) 

Let the judgment be affirmed. 





No. 49.—Josrpu H. Suivers, prochein ami, &c., plaintiff in 
in error vs. FREDERIC D. PALMER e¢ al., defendants. 


[1.] A trustee who fraudulently combines with a third person, to dispose of 
and appropriate to his own use the trust property, is liable, jointly with 
that third person, to account in equity to the cestut gue trust; and that too, 
although the trustee is not charged to be insolvent. 


[2.] And in such case, the defendants are liable to be sued jointly, in the 
county of the residence of either. 


In Equity, from Carroll Superior Court. Decided by Judge 
Irvin, August Term, 1853. 


The complainant in this cause, filed his bill, setting forth the 
following facts and allegations: 

That on the twenty-second day of October, 1848, Elizabeth 
Merrett made adeed of gift of a negro boy, by the name of 
Jerry, about twelve years of age, to Egbert P. Daniel; in trust 
for Martha P. Shivers, the wife of said complainant, and the 
children she then had, or those she might thereafter have, by 
her then present or a future husband; free from the control 
and from the liabilities of her present or a future husband ; to 
their benefit and behoof forever. That Patrick H., Mary E., 
Eliza F. and Martha P., are the only children of said Martha 
P. Shivers. And that said negro boy, by virtue of said deed 
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of gift, was received into the possession of said complainant ; 
and worked and managed for the use and benefit of said Mar- 
tha P. and her children, until the twenty-second day of May, 
1851; about which time said negro boy was taken out of the 
possession of said complainant, by Frederic D. Palmer, of the 
county of Carroll, in State aforesaid, without the knowledge, 
approbation or consent of said complainant, or the said Martha 
P.; and the said Palmer took said negro boy off and sold him for 
the sum of eight hundred dollars, or other large sum ; and ap- 
propriated the proceeds thereof, to his own use, actually selling 
him in payment of his own debts; and this was done in pursu- 
ance of a corrupt and fraudulent agreement between said Pal- 
mer and Egbert P. Daniel, for the purpose of squandering the 
proceeds, and appropriating the same to their mutual benefit 
and advantage—the said Palmer to account to the said Daniel, 
for one half of the profits of said agreement. And that said 
Palmer, by speculation and overtrading, is fast verging upon 
insolvency, if not already insolvent; and the value of said 
boy, and the hire thereof, is in great danger of being entirely 
lost to said cestud que trusts, thereby defeating the object of 
said deed of gift; that said Egbert P. Daniel has been fre- 
quently called on by said complainant, to either sue for said 
negro boy, or to bring said Palmer to an account and -settle- 
ment, concerning the sale of said negro boy; or to grant the 
use of his name, as trustee, that an action might be brought 
for the benefit of his cestui que trusts; or to resign his trus- 
teeship, and consent that another, more friendly to his cestué 
que trusts, be appointed in his stead. And that he would col- 
lect the proceeds of the sale of said boy, and buy another ne- 
gro for the use of his cestuz que trusts; or put the money at 
interest, and apply the legal interest to their use and benefit ; 
all and each of which, the said Daniel refuses to do. And 
said complainant, prochein ami, as aforesaid, has been deprived 
of the use, hire and service of said boy, which he alleges to 
be worth, annually, one hundred dollars, from the time he was 
taken out of his possession, up to the time of filing this his bill, 
amounting to the sum of two hundred dollars; that said negro 
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boy was worth eight hundred dollars, when he was taken out 
of the possession of said complainant. And that said Eg- 
bert P. accepted the trusteeship under the said deed of gift, 
and that he only holds on to it, to carry out the aforesaid 
fraudulent and corrupt agreement, and to defraud his cestuz 
que trusts, in that behalf; and that said complainant has fre- 
quently called on said Frederic D. Palmer, to come to a. set- 
tlement with the said Daniel, concerning the proceeds of the 
sale of said negro boy ; and upon the said Daniel to have him 
to do so, and that he would invest the proceeds thereof, in such 
a manner, that his cestuz que trusts might enjoy the use and 
benefit of the same: that he would purchase another negro, that 
they may enjoy the use and hire thereof; but the said defend- 
ants, in violation of the rights of said cestut que trusts, hitherto 
wholly refused and still do refuse. And that said complainant 
has no interest in the matters and things in this bill contained, 
and if he has, that he has rendered in writing all interest therein ; 
and that he has given bond and security, in compliance with 
the Rule of Court. The prayer of the bill, is as follows :— 
That a decree be passed by this Honorable Court, compelling 
the said Frederic D. Palmer, of the county of Carroll, and 
Egbert P. Daniel, of the county of Spalding, to come toa set- | 
tlement, concerning the sale of said boy; that they pay over 
to complainant the value and hire of said boy, to wit, eight 
hundred dollars for the value of said boy, and two hundred and 
sixty dollars for the hire thereof; or that said Egbert P., af- 
ter bringing said Frederic D. to a settlement, purchase anoth- 
er negro slave and deliver to said cestud que trusts, to be used 
by said complainant, for their benefit and advantage ; and that 
he resign his trusteeship, and that another may be appointed 
by this Honorable Court; or that he put the amount of money 
so realized at interest, and apply the legal interest to the use 
and benefit of his cestut que trusts, and that he give bond and 
secunity for the same ; and to grant such other and further re- 
lief as may seem reasonable and just. 

To this bill, the following demurrer was filed: 

First, that said defendants demur to said bill, and for cause 
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of demurrer, show that said complainant hath not, by his bill, 
made such a case as to entitle him, in a Court of Equity, to 
any discovery, relief and settlement, of the said defendants— 
there is no equity in the bill. That if the said Frederic D. is 
liable for any of his acts in relation to the sale of said negro 
boy, specified in said bill, there is a Common Law remedy as to 
him. And for further cause of demurrer, these defendants 
say, that said complainant’s bill of complaint is multifarious ; 
for it appears by said bill, that the same is exhibited against 
the said Egbert P., as trustee, and Frederic D. (individually) 
which the said Frederic D., is not in any way, whatever, in- 
terested in; and by reason of which distinct matters, the said 
plaintiff's bill is drawn out to considerable length, by joining 
distinct matters, which do not depend upon each other; that 
said Frederic D. has nothing to do with the trust estate, or 
dismissing and appointing a trustee. And for further cause 
of demurrer, these defendants say there is a misjoinder of par- 
ties by said bill—there being no privity between said Palmer, 
and Daniel, as trustee, and are not liable to be sued jointly; 
and the said Daniel, who resides in the county of Spalding, 
compelled to answer in the county of Carroll. Whereupon, 
the Court, after argument, sustained the demurrer, upon 
three grounds, to wit: First, because said bill did not state 
that it was exhibited by the consent of said Martha P. Shivers. 
Second, because said bill did not charge that Egbert P. Dan- 
iel was insolvent. And, Thirdly, because the bill did not make 
such a case as would authorize the interference of a Court of 
Equity, in Carroll county. The complainant amended his 
bill, as to the first ground, and refused to amend as to the sec- 
ond; and the Court dismissed the bill on the second ground 
alone—to which complainant excepted. 


PowELL, for plaintiff in error. 


Points and authorities relied on by counsel for plaintiff in 
error. 
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1st. Where a trust fund is in danger of being wasted or mis- 
applied, a Court of Equity will interfere at the instance of any 
one interested, and by the appointment of a receiver, or in 
some other mode, secure the fund from loss. (10 Ga. R. 274.) 

2d. If a trustee omits to act, when required by duty to do 
so, or is wanting in necessary care and diligence, in the due ex- 
ecution of the trust he has undertaken, a Court of Equity will 
interfere. (J6.) 

8d. Creditors and heirs, asa general rule, can only sue 
third persons, through the representative of the estate. The 
exception is where there is collusion, insolvency, unwillingness 
to collect the assets when called on, or some like special cir- 
cumstances. (8 Ga. Ht. 236.) 

4th. If a trustee disavows the trust, and appropriates the 
trust property to his own use, the Statute of Limitations will 
commence to run in his favor. (10 Ga. R. 297. 8 Ga. R. 
97.) 

5th. Property wrongfully purchased, with the trust funds, 
may, at the option of the cestuz que trust, be preserved in the 
the hands of the trustee, or those in privity with him, and be 
held subject to the terms of the original trust. (Ga. De- 
edsions, Part 1st, 109.) 


By the Court.—Nissxt, J., delivering the opinion. 


[1.] The demurrer was sustained, on the single ground, that 
the bill does not charge the insolvency of the trustee. This is 
not the case of a cestui que trust, the legal estate.in whose 
property, is in the hands of a trustee, seeking to collect in a 
debt, or interest due, or belonging to the trust estate, over the 
head of the trustee. The bill charges a tortuous taking and 
disposition to his use, of the trust property, by the trustee, in 
fraudulent confederacy and combination with a third person.— 
And it avers, that the trustee had been requested to sue for and 
recover from that third person, the value of the property afd 
its hire, and that he refused so to do; and that he had been re- 
quested to permit the complainants, who are the cestuz que 
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trusts, to use his name for that purpose ; which he had declined 
todo. It is filed against the trustee and his confederate, for an 
account, &c. The averment of his insolvency, in such a case, 
was unnecessary. He is liable in Equity, having repudiated 
the trust to the complainants. The charge of confederacy 
and fraudulent combination makes both defendants liable. 

[2.] They are jointly liable; and being so liable, are jointly 
suable in Equity, in the county of the residence of either.— 
This is the whole of the case made in the record; although 
other poirits were ingeniously argued by counsel. 

Let the judgment be reversed. 





